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The State as a Rate Maker - 


BY JOHN H. ATWOOD 
Of the Kansas City (Mo.) Bar. 


ACH state of the 
Union must be a 

rate maker. That 

is a power inci- 

dent to sovereign- 

ty. At the forma- 

tion of the Union, 
authority over inter- 

state commerce was con- 
ferred upon the Federal 
government, but dominion 


retained by each state; and 

the state’s authority there- 
over is as complete as the Federal gov- 
ernment’s over interstate commerce. 
Each state is a sovereign with every 
attribute of sovereignty, save those by 
it delegated; and it must make trans- 
portation rates because of three of its 
duties, viz.: to control monopolies, to 
provide ways for the movement of men 
and merchandise, and to regulate com- 
mon carriers. 


. over state commerce was 


Highways of Commerce. 


Road building and upkeeping has been 
an incident of government since before 
the Romans. The Egyptians construct- 
ed the great commercial canal of Saty, 
which coupled the Nile with ocean wa- 
ters; Cyrus of Persia established and 
made safe ‘trade routes and post roads 
from the Arabian to the Black Sea; 
while the Romans were the world’s 
greatest road builders until the Ameri- 
can came. If those roads were made 
for military purposes, they served com- 
merce better than they served the co- 
horts, and long after the last legionary 


had made his last march these highways 
were thoroughfares for traffic. 

Many of the highways of ancient 
commerce were water ways, but in free- 
ing those routes from riparian robbers, 
and that great intercontinental sea that 
washed the ancient world, from pirates, 
the Roman and his orient neighbors were 
doing the duties of government. 

The tracks of trade in the middle ages 
were bad because the governments were 
bad. With a betterment of govern- 
mental conditions came a betterment of 
the means of communion and commerce. 
To the feudist of that dark time, 
“stranger” was synonymous with “ene- 
my.” The Crusades gave the first 
glimpse, and the Renaissance made full 
disclosure, of the beneficence of com- 
merce; and the instruments then came 
as a matter of course. The King’s high- 
way grew longer and better, and the 
highwaymen fewer, year by year. 


Road-Building Power. 


True, our general government is pe- 
culiar,—unlike any other,—in that ‘it is 
one of conferred and enumerated pow- 
ers; the powers of other governments 
are inherent; but in the list of con- 
ferred powers are those given by the 
commerce, the post road, and the general 
welfare clauses; these give the road- 
building power and impose that duty. 
The Cumberland road, begun in 1806, 
and extending from Maryland to Illi- 
nois, was the first exercise of this power 
by the general government. The rail- 
road is a highway. Its operator is a 
common carrier. The general govern- 
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ment might have built these highways, 
as it did the Great National Pike. It 
was performing this duty when it sub- 
sidized the Pacific lines. If a private 
corporation did the work, being clothed 
to that end with the power of eminent 
domain, the corporation became an 
agency of government. The powers of 
government can only be lawfully exer- 
cised for governmental purposes. Emi- 
nent domain is one of the highest of 
these powers. The railroad can only 
wield it as a servant of the government. 
If the corporation is to be a beneficiary 
of the power, it must be a bearer of 
its burdens, too. Powers are ever yoked 
. with duties, and this maxim finds its 
highest exemplification in its govern- 
ment. As agents of the government, 
they are subject to its control. 


Governmental Control. 


But for eminent domain, the roads 
could not have been; and since they are 
creatures of government, they cannot 
be beyond the sway of their govern- 
mental creator. The fact that the inter- 
state carrier is incorporated under the 
laws of some state does not change the 
relation of that carrier to the govern- 
ment whose commerce it serves; for 
though it is the state’s power of eminent 
domain that is invoked, in such case, 
and too, the carrier is a citizen of that 
state, those facts do not change the 
truth,—that the state having conferred 
all its dominion over interstate com- 
merce upon the Federal government, the 
carriers of that commerce, that are citi- 
zens of that state, are also placed within 
control of the general government in 
their interstate capacity; and such con- 
trol as the state had over the interstate 
carrier citizen as resulted from that 
citizen’s having exercised the state’s 
power of eminent domain, is passed on 
to the general government so far as in- 
terstate commerce is concerned. In 
other words, the state having conferred 
control over interstate commerce upon 
Congress, the necessary control over the 
state-created instruments of that com- 
merce inevitably went with it. 


Monopolies. 
The state must make rates, too, be- 


cause these instruments of transporta- 
tion are monopolies. Having their be- 
ing, as they do only by the sanction and 
aid of government, and being absolute 
monopolies to the several communities 
served by them, they are within the 
sweep of governmental regulation. Lord 
Ellenborough said : 

“But if for any purpose the public has 
a right to resort to his premises and make 
use of them, and he has a monopoly in 
them, if he will take the benefits of that 
monopoly, he must as an equivalent per- 
form the duties attached to it on reason- 
able terms.” (Allnut v. Inglis, 12 East, 
527.) 

The fact that we have state and na- 
tional governments does not alter their 
respective duties and powers. Each must 
control monopolies within its own juris- 
diction. 


Common Carrier. 


The state should regulate its common 
carriers. This has been the law of the 
Anglo-Saxon for more centuries than the 
railroads have known decades. True, the 
property of the railroad company is pri- 
vate, but it bears the impress of the pub- 
lic.—the King’s broad arrow is on it all. 
Lord Hale, in his De Portibus Maris, 
said : 

“For now the wharf, etc., are effect- 
ed with public interest, and they cease to 
be juris privati only; as if a man set out 
a street in a new building on his land, it 
is no longer private interest, but is ef- 
fected by a public interest.” 

And what the old law lord said four 
hundred years ago is true to-day. 

So, as monopolist, as common carrier, 
and as government agent, the railroad 
owes direct obedience to the government; 
and within the limits of the Constitution, 
the railroad is subject to the govern- 
ment’s will. 


State and Nation. 


Our dual form of government compets 
us to look to both state and nation for 
the whole of this power. How much of 
it belongs to each is a question with new 
interest since Judge Sanborn decided the 
Minnesota Rate Case. Judge Sanborn 
is one of our great judges ; his lofty char- 
acter, his endowments and erudition, 








compel the respect of all lawyers; yet 
many of the most thoughtful will refuse 
to accept his reasoning in that case. He 
said in substance: 

If a state-made rate causes an inter- 
state carrier to change an interstate rate, 
the state rate is void. Result: A state 
rate is part of an interstate rate, so made 
by the carrier; it is excessive; the state 
reduces it; fearing loss of business, the 
carrier reduces the interstate rate; the 
Federal court holds the new state-made 
rate to be void; the state-made rate is 
eliminated ; the old state rate is restored; 
it is still excessive; but the state cannot 
correct it, because to do so is to invade 
the field sacred to Congress; and the 
Federal commission cannot correct be- 
cause the rate is a state rate, over which 
Congress has expressly declared the In- 
terstate Commerce Commission shall ex- 
ercise no control; and the people of that 
state must endure a wrong without rem- 
edy, put upon them by their own corpo- 
rate creature. Such a conclusion is un- 
thinkable. The Federal Constitution 
gives no warrant for it. 


Construction of Commerce Clause. 


What did the Constitution makers and 
adopters intend? The commerce clause 
reads that Congress has power “to regu- 
late commerce with foreign nations, and 
among the several states, and with the 
Indian tribes.” It is always wise to read 
a constitutional provision in connection 
with Amendments 9 and 10: 

“The enumeration in the Constitution 
of certain rights shall not be construed to 
deny or disparage others retained by the 
people.” (9th Amend.) 

“The powers not delegated to the 
United States by the Constitution, nor 
prohibited by it to the states, are reserved 
to the states respectively, or to the peo- 
ple.” (10th Amend.) 

These are pretty broad hints not to 
construe powers out of the people and 
into the Constitution. 

It is often well to learn of the atmos- 
phere in which an instrument grew if 
you would know its meaning, to employ 
one of Judge Hook’s metaphors. With 
a knowledge of the environments of the 
persons who created an instrument, we 
have much to guide us in determining 
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what was in the minds of those persons 
when they wrought. The most casual 
student of the period of American his- 
tory covering the creation and adoption 
of the Federal Constitution knows that 
there was then in the minds of the people 
fear of a strong centralized government. 
It was not only a British Ring. but a 
British Parliament, that had played the 
tyrant to the colonies, and it was not 
only a dictator and a King, but an Ameri- 
can House of Commons, that the people 
feared might exercise improperly pow- 
ers that might be given them. Who is so 
credulous as to believe that the Consti- 


tution would have ever been adopted if 


the commerce clause had read: 

Authority is hereby conferred upon the 
Federal government to control foreign 
and interstate commerce, and to regulate 
and control state commerce, when it af- 
fects foreign or interstate commeice. 

The conduct of the people, while yet 
of the same mind as when the Constitu- 
tion was adopted, shows their ideas and 
purposes. Turnpikes and canals were 
built from state to state; wains and wag- 
ons, coaches, and canal boats knit the 
commonwealths together with the num- 
berless threads of a mighty interstate 
traffic, and yet “no one supposed that the 
wagons of the country which were the 
vehicles of commerce, or the horses by 
which they were drawn, were subject to 
national regulation.” (Baltimore & O. 
R. Co. v. Maryland, 21 Wall. 470, 22 L. 
ed. 683.) 

The Supreme Court has said much on 
this subject. 

But the fact that this question never 
came to that tribunal for thirty-five years 
after the Constitution was framed shows - 
how completely wagon commerce was un- 
derstood to be subject to state regulation 
only; while the frequent invocation of 
the commerce clause since railroads have 
been the movers of merchandise shows 
how they have revolutionized trade, and 
how the Constitution has been judi- 
cially expanded to meet changed condi- 
tions. It was not until 1824 that the Su- 
preme Court was called upon to construe 
that clause, in Gibbons v. Ogden (9 
Wheat. 1, 6 L. ed. 23), wherein Chief 
Justice Marshall said: 

“The completely internal commerce of 
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a state, then, may be considered as re- 
served for the state itself.” And that 
will, of course, be conceded by all. 


State Rate Affecting Interstate Commerce. 


The rub comes when it is claimed that 
the state regulation in some way affects 
interstate commerce. When does it af- 
fect commerce beyond the state? Every 
state rate has some effect upon some in- 
terstate rate. State and interstate com- 
merce are so blended, the railroads serve 
both so simultaneously, that the imagi- 
nary state lines cannot prevent their in- 
terdependence. Now, Judge Sanborn 
says the courts are to determine when 
the effect of a state rate on interstate 
commerce is sufficiently direct to come 
within the inhibition of the commerce 
clause. One can readily see the con- 
fusion that must flow from this doctrine. 
Even judicial minds are bound to differ 
as to what state rate has such effect; and 
in substantially identical situations, in 
different jurisdictions, we would have 
different conclusions as to whether a state 
rate so directly affects national commerce 
as to be void. No, the safe rule is to 
call a state rate a state rate; because 
the line that separates the rate that has 
a direct effect beyond the state limits, and 
the one that does not, is so shadowy that 
attempting to follow it would result in 
landing us now on one side of the line 
and now on the other. And in this con- 
nection I will note that a marked vice in 
Judge Sanborn’s reasoning results from 
his assuming that a railroad manager’s 
determination is as dominant as a law- 
ful mandate of government. Such an 
assumption leads to the queer conclu- 
‘sion that the sovereign power of a state 
to regulate its internal commerce may be 
subordinated to the opinion or caprice 
of an interstate railroad manager; and 
this conclusion means that not only are 
constitutional Amendments 9 and 10 to 
be eliminated, but that they are to be 
eliminated by one of the state’s corporate 
creations. A state-made rate does not, 
in law, compel a change in any interstate 
rate until, at least, the general govern- 
ment Says SO. 

In the Welton Case (91 U. S. 275, 23 
L. ed. 347), the Supreme Court said: 


“The inaction of Congress in prescrib- 


ing rules to govern interstate commerce 
is equivalent to its declaration that such 
commerce shall be free from restric- 
tions.” This seems to indicate that, no 
matter how remotely a state rate may af- 
fect national commerce, if it affects it 
at all, it is void. But they righted them- 
selves in 1877, when in the case of Peik 
v. Chicago & N. W. R. Co. (94 U. S. 
164, 24 L. ed. 97), they said: 

“As to the effect of the statute as a 
regulation of interstate commerce: The 
law is confined to state commerce, or such 
interstate commerce as directly affects 
the people of Wisconsin. Until Congress 
acts in reference to the relations of this 
company to interstate commerce, it is cer- 
tainly within the power of Wisconsin 
to regulate its fares, etc., so far as they 
are of domestic concern. With the peo- 
ple of Wisconsin, this company has do- 
mestic relations. Incidentally, these may 
reach beyond the state. But certainly, 
until Congress undertakes to legislate for 
those who are without the state, Wis- 
consin may provide for those within, even 
though it may directly affect those with- 
out.” 

And finally, in 1909, the Larabee Flour 
Mills Case (211 U. S. 612, 53 L. ed. 
352, 29 Sup. Ct. Rep. 214) gives us the 
last word on this subject. Mr. Justice 
Brewer, in deciding the case, said: 

“The roads are therefore engaged in 
both interstate commerce and that with- 
in the state. In the former they are sub- 
ject to the regulation of Congress; in the 
latter, to that of the state; and, to en- 
force the proper relations between Con- 
gress and the state, the full control of 
each over the commerce subject to its do- 
minion must be preserved. Fairbank v. 
United States, 181 U. S. 283, 45 L. ed. 
862, 21 Sup. Ct. Rep. 648, 15 Am. Crim. 
Rep. 135. How the separateness of con- 
trol is to be accomplished, it is unneces- 
sary to determine. Its existence is rec- 
ognized in the first section of the inter- 
state commerce act of February 4th, 
1887, as well as in that of June 29th, 
ee 4 we 

“Running through the entire argument 
of counsel for the Missouri Pacific is 
the thought that the control of Congress 
over interstate commerce, and the delega- 
tion of that control to a commission, 
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necessarily withdraws from the state all 
power in respect to regulations of a'local 
character. This proposition cannot be 
sustained. Until-specific action by Con- 
gress or the Commission, the control of 
the state over these incidental matters 
remains undisturbed.” 

And the Federal government has ex- 
pressly refused to take such action in the 
proviso clause of § 1 of the commerce 
act : 

“The provisions of this act shall not 
apply to the transportation of passengers 
or property, or to the receiving, deliver- 
ing, storage, or handling of property, 
wholly within one state, and not shipped 
to or from a foreign country from or to 
any state or territory, as aforesaid.” 

If Congress chooses to extend the pow- 
er of the Interstate Commerce Commis- 
sion, then this question will loom large 
indeed. 

The conclusion must be that the state 
has given over to the Federal government 
dominion over interstate commerce only, 
and in the exercise of this conferred au- 
thority, the nation refuses to act upon 
state rates. Whether the Federal legis- 
lature or any Federal agencies can void a 
rate made by state authority, simply be- 
cause it may result in an interstate rate 
being changed, we will not here say; but 
we will say that both the proviso clause 
of § 1 of the commerce act and the 
United States Supreme Court have de- 
clared that Congress refuses to attempt 
to do so; and that if the field of state 
rates can, in part, be occupied by the na- 
tion, the nation now refuses to occupy 
it; and that leaves the line of demarcation 
between state and interstate well defined ; 
a rate that is purely state is within state 
dominion alone ; the interstate rate knows 
but Federal control. 

And there is no occasion for disturb- 
ing the present distribution of this power 
between state and nation; and with the 
question of that distribution as such, the 
courts have nothing to do. 


Interference of Courts. 


So long as the rates are neither unjust- 
ly low nor unlawfully discriminatory, the 
courts have no right to meddle in the 
matter. Rates are confiscatory when they 
do not provide for all the expenses of 
transportation and give a fair return 
upon a fair valuation of the investment. 


In passing, it might be remarked that it 
is absurd to contend that a state rate that 
is fair can become unlawfully low by be- 
ing made a part of an interstate rate, 
which, of necessity, involves a longer 
haul, because it is recognized that the ton 
mile cost lessens as the haul lengthens. 
Within the limits of a fair return, the 
government has complete power to regu- 
late rates. If the constitutional provision 
against the taking of property without 
just compensation or without due process 
of law be invaded, then the courts can 
interfere, and then only. 

“The courts in clear cases ought not 
to hesitate to arrest the operation of con- 
fiscatory laws, but they ought to refrain 
from interfering in cases of any other 
kind.” (Knoxville Water Company 
Case, 212 U. S. 1, c. 18, 53 L. ed. 382, 
29 Sup. Ct. Rep. 148.) 


Control of Carriers. 


What is wise to be done in a local mat- 
ter is best determined by local authority, 
and the state is primarily a local matter. 
Neither national nor state commissions 
have dealt harshly with the carriers. Be- 
cause they were once absolutely without 
trammel, even wholesome restraint may 
gall; but the best types of railroad man- 
ager—those managers who recognize the 
true relation of carrier and government— 
make no complaint, because valid ground 
therefor does not exist. 


Transportation Problems. 


In conclusion: the railroad problem, 
like most big problems, has simplicity for 
its fundamental. Many, looking at the 
infinite complexity of transportational de- 
tail, conclude that the whole matter is be- 
yond the common ken. The capillaries 
and the smaller blood vessels of the hu- 
man body are almost infinite in their mi- 
nuteness and number, but the principle 
of the circulation of the blood, pro- 
claimed by Sir William Harvey, is easy 
to understand. Indeed, the problems of 
government must be simple, or popular 
government must fail; and the fact that 
in this country popular rule has passed 
beyond the stage of experiment is a com- 
plete answer to the suggestion that the 


people cannot sufficiently understand, to 


enable them to solve all the problems of 
government, including those of transpor- 
tation. 
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an ne T the outset I wish 
a BH to say that I do not 


{cavers speak for the Inter- 
state Commerce Com- 
mission, individually 
or collectively. The 
thoughts which I may 
express must be inter- 
preted as my personal 
reflections regarding some 
of the vital questions connected 
with railway regulation. They 
are not uttered as final rules of 
action for myself acting official- 
Biviy or unofficially, and I must 
& reserve the right to deviate 

from and modify whatever I 
may say to-day whenever, in the interest of 
justice and fairness, the facts and circum- 
stances relating to a particular case require 
it. I do not want anyone to feel that his 
case is prejudiced if he should come before 
the Commission and present arguments at 
variance with some view which I may express. 


Enlarging the Law. 


Since the enactment, in 1887, of the original 
act to regulate commerce, a series of amend- 
ments and supplementary acts have been 
adopted, the most notable of which are the 
so-called Elkins act of 1903 and the amend- 
ments of 1906 and 1910. The original act did 
not measure up to the business which it was 
expected to regulate, and these successive 
statutes were attempts to adjust the law more 
closely to the railway business as it was 
understood to exist. The law has not yet 
caught up to the business. Not only with 
reference to Federal legislation, but, generally 
speaking, also with reference to state legis- 
lation, it may be said that the history of rail- 
way legislation in the United States shows the 
contemporaneous existence of two sets of in- 
ventors in rivalry with each other. The one 
is the set of railway legislative inventors 
striving to overtake the other set of rail- 
way managerial inventors. The latter have 
succeeded thus far in keeping the lead. In 
so far as it is possible to suggest a line of 
action in a general phrase, I should say that 
the greatest present need in the field of rail- 
way legislation is to make the law as big as 
the business. It should be given the best fit 
that conscientious and capable men can give 


it. The original law of 1887 was a veritable 
dwarf compared with the business, and this 
dwarf was relatively smaller in 1900 than in 
1887. For years the law afforded little more 
than a process of nibbling at big things. 


Regulation Essential. 


It is pretty well understood now and real- 
ized quite generally that the railway business 
is essentially a public business, and that regu- 
lation rests upon the public factor in it. Regu- 
lation must extend to every single feature of 
the public aspects of the business. To the 
extent that it does not, it must necessarily be 
inadequate. Under private ownership and 
management such as exists in the United 
States, there is a large field of independent 
private action in which the public is not inter- 
ested. This field is reserved exclusively to 
the companies, just as the other—the public 
field—must be open, without reservation, to 
interference in behalf of the public. Because 
of the many changes which affect the railway 
business in its relation to the public interest, 
what is private to-day may become public to: 
morrow. 


Rates and Service. 


No matter where we begin in a discussion 
of what people call the railway problem, we 
soon touch the question of rates and service. 
In these two things the public’ is directly in- 
terested, as well as everything that is affected 
by the rate and by the service. If a certain 
standard of suburban service on steam or 
electric lines to-day causes the shaping of 
communal growth, and the location of popu- 
lation, the establishment of industries, the 
creation of values, etc., should there not be 
some authority which might, if necessary, in- 
terfere in case this service is changed in a 

manner to affect adversely these people, in- 
dustries, and land values? When traffic men 
confer with managers of prospective manu- 
facturing enterprises regarding the establish- 
ment of freight rates, it is common to take 
into consideration the cost of the raw ma- 
terial for the proposed new enterprise, and 
to compare it with the cost of raw material 
to other manufacturers with whom the new 
manufacturer will have to compete. Shall a 
commission charged with the duty of admin- 
istering a state or Federal law be foreclosed 
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from bringing within the horizon of its con- 
sciousness similar considerations in adjudi- 
cating controversies arising out of rate and 
service situations? In establishing rates on 
coal, for instance, I understand that traffic 
men are quite accustomed to consider the 
physical characteristics of the coal property, 
the methods of mining, and wages paid to 
the miners. Shall commissions have the law- 
ful right to consider these facts, and to give 
them proper weight, in arriving at a decision 
regarding the rate on coal? Again, traffic 
men consider the profits in an industry and 
the relative profits in competing industries. In 
establishing rates for the transportation of 
the products of those industries, shall com- 
missions have the lawful right to take cog* 
nizance of these things and give them proper 
weight? In other words shall railway com- 
missions, state and Federal, be authorized to 
consider profits, wages, the standard of liv- 
ing, prices charged to the public, and all the 
other conditions and circumstances which af- 
fect an industry and the lives of the men 
who are dependent upon or associated with 
that industry? 


Transit Rates. 


So-called transit rates have been established 
in all parts of the country upon a variety of 
commodities. It is immaterial for present 
purposes to inquire into the history of these 
rates, or to discuss their merits and defects. 
The fact is, they exist and have existed for 
years upon grain, grain products, logs, lum- 
ber, cotton, cattle, and a variety of other 
raw materials and intermediate products. It 
appears to be more or less of a tradition in 
traffic circles to regard transit rates as privi- 
leges which a railway can extend to one com- 
munity and deny to the other, which it may 
make wholly inclusive or partially inclusive, 
which it may establish for short or for long 
periods of time, and which it may abrogate 
whenever it sees fit. Should not regulatory 
statutes expressly confer full and complete 
jurisdiction upon commissions to control 
transit rates of any kind whatsoever, under 
all circumstances and conditions, to estab- 
lish them, to annul them, to modify them? 
The law as interpreted in the past is not clear 
upon this point. Should it not be made clear? 


Percentage Bases. 


For more than thirty years there has ex- 
isted in Trunk Line territory what are known 
as percentage bases for east-bound class traffic. 
It is well known that the rate from Chicago 
to New York on the different classes is used 
as the basis, expressed as 100 per cent. The 
entire Trunk Line area is partitioned into dif- 
ferent groups, each of which is known by its 
respective percentage. Every point in the 
100 per cent_group takes the Chicago-New 
York rate. Every point in the 110 per cent 
group takes 110 per cent of the Chicago-New 
York rate. Every point in the 96 per cent 
group takes 96 per cent of the Chicago-New 
York rate, and so on through the entire list 


of percentage groups. More than this, for 
certain purposes these primary groups are 
consolidated into secondary groups, and all 
the points within the consolidated group take 
their respective percentages to particular 
destinations. 


Discrimination under Compelled Rates. 


The basal rate between Chicago and New 
York has always been regarded as a highly 
competition, automatically affects the corre- 
sponding change in the rates from all the dif- 
respect to water ways. During the season 
of open navigation, the rates upon the Great 
Lakes are said to be controlling. Any change 
in the basal rate, whether due to rail or water 
competition, automatically affects the corres- 
ponding change in the rates from all the dif- 
ferent percentage groups. It is obvious that 
all of these percentage rates are dependent 
upon what are known as water compelled 
rates. There are hundreds of points in the 
United States between which the rate is com- 
pelled by water or water and rail competition, 
in exactly the same sense that it is compelled 
between Chicago and New York. When con- 
troversies arise in connection with such rates, 
shall commissions be foreclosed from estab- 
lishing relations, or from establishing, through 
administrative orders, a relation among such 
rates similar to the relationship which the 
carriers have voluntarily established and main- 
tained in official classification territory; or 
shall it be said that the carriers may do this 
kind of thing if they see fit to do it, but that 
no administrative authority acting for state 
or Federal government shall have power to 
do so? Shall it be a sufficient defense, for 
even the most extraordinary discrimination 
between the terminal and the intermediate 
points, to say that the terminal rate is com- 
pelled, and that therefore no comparison can 
be made between it and the intermediate rate? 
A few days ago my attention was called to a 
terminal rate of 11 cents, as compared with 
an intermediate rate of 55 cents. The 55 
cents intermediate rate greatly exceeded the 
terminal rate plus the local rate back. Shall 
commissions be refrained from asking whether 
such adjustments create unjust discrimina- 
tions, and shall they be prevented from issu- 
ing orders which will abolish such discrimina- 
tions and establish a more just relation 
among rates? With respect to terminal and 
intermediate rates, in many instances, the 
question is almost exclusively one of relation- 
ship, and not one of absolute levels. If the 
law does not now clearly vest in administra- 
tive authorities power to make orders estab- 
lishing proper relations among all rates, 
whether terminal or intermediate or rates af- 
fected by them, should it not be amended to 
accomplish that end? Can justice be done in 
cases of that kind unless the law is so amend- 
ed, assuming it does not now grant such 
power? 


Power to Fix Minimum Rates. 
The original law of 1887 was construed by 
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the first Interstate Commerce Commission as 
granting the power to fix rates after the ex- 
isting rate had been duly found to be unlaw- 
ful. Decisions of the Supreme Court of the 
United States in 1897 and 1900 made it clear 
that the law as it then stood denied the Com- 
mission the power to establish rates for the 
future. In 1906, the law was amended so as 
to give the Commission power to establish a 
maximum rate. That is the law now. The 
only rate which the Commission can lawfully 
establish to- -day is the rate which cannot be 
exceeded. Carriers may drop below it. I un- 
derstand that this maximum rate provision of 
the law rests partly upon the assumption that 
the carriers will compete below the level of 
the maximum, and that to grant the Com- 
mission power to establish absolute and mini- 
mum rates would deprive the public of the 
benefits of competition. This view has been 
shown so often to be fallacious and contrary 
to experience, that I shall not take time in 
this connection to discuss it. I assume that 
the public is fairly well informed with re- 
spect to the limitations of railway competition. 
Now, the establishment of a maximum rate 
enables the Commission to meet the great 
majority of cases, so far as the rate itself 
is concerned, apart from certain considera- 
tions which enter into the rate. But every 
now and then cases arise in which the want 
of the power to establish a minimum rate or 
a specific rate makes it impossible to remedy 
a situation shown to be unjust. It has been 
argued frequently, and we may well admit 
the argument to be substantially sound, that 
a carrier may transport commodities under 
certain conditions at an extremely low rate, 
provided the rate is not so low as to impose 
an undue burden upon other classes of traffic. 
Let us assume that in such a case a rate of 
20 cents would be justifiable, but that a rate 
of 19 cents would no longer cover the out of 
pocket costs. If, now, one carrier should see 
fit to cut the rate to, say, 17 or 18 cents, be- 
tween certain competitive points, other car- 
riers would be obliged to do likewise, or 
withdraw from the business. Under the pres- 
ent assumption of fact the 17 or 18 cent rate 
does not cover the out of pocket cost, and 
the movement of traffic under the reduced 
rate imposes an undue burden upon other 
classes of traffic. Should not commissions 
have the power to step in on their own initia- 
tive, or on complaint, and compel all the car- 
riers participating in the business between the 
given points to charge not less than 20 
cents? 

In a few years we hope the Panama canal 
will be busy with ships plying between the 
oceans. Suppose one of our transcontinental 
lines should see fit to cut its rates to an ex- 
cessively low level, would not all the others 
be compelled, either to make the same cut 
or to withdraw from the business? Under 
the present law, this low rate, once having 
been established, cannot be restored to its 
former level after actual water competition 
has been eliminated. Assuming that water 
competition should be eliminated, does the 


public get all the protection it needs in the 
prohibition which prevents the re-establish- 
ment of the original rate? Obviously not, 
because that procedure may result in perma- 
nently imposing upon other classes of traffic 
an undue burden, and it would be impossible 
through public authority to lighten this bur- 
den if the total return to the carriers could 
be shown to be not unreasonably high. With- 
out entering upon an analysis of the collateral 
questions suggested by this illustration, does 
not the mere statement of this possible situa- 
tion carry the conviction that there should 
be vested in the Interstate Commerce Com- 
mission power to establish a minimum rate 
as well as a maximum; and, I should add, 
eas well as an absolute rate anywhere within 
the zone of reasonableness bounded by the 
maximum and minimum lines? 


Physical Valuation of Properties of 
Railways. 


As its annual reports to Congress will show, 
the Interstate Commerce Commission has re- 
peatedly recommended that it be authorized 
to make a valuation of the physical properties 
of the railways in the United States, and that 
an appropriation be made for that purpose. 
For one reason or another, the appropriation 
has never been made, although the law in its 
present form probably gives the Commission 
the legal power to undertake the work. In 
the case of a piece of work of that kind, 
however, the power unaccompanied by the 
necessary appropriation is quite futile. There 
has always existed a great deal of opposition 
to a physical valuation. Apparently there has 
been some change in sentiment and within 
the last twelve: months several prominent rail- 
way men have expressed it as their opinion 
that such a valuation when made would be 
useful. The great majority of railway men 
are probably still opposed to a physical val- 
uation. One source of the opposition seems 
to rest upon the erroneous assumption that 
the value of the physical properties will, under 
all circumstances, be declared to be the value 
for rate making purposes. I know of no one 
who has thought himself into this question 
at all who has ever taken such a position, pub- 
licly or privately. It has always seemed 
strange to me that men who insist, and in- 
sist properly and justly, that they are en- 
titled to a fair return on the fair value of 
their property, should oppose the taking of 
one of the most important steps in the de- 
termination of this fair value. The value of 
the physical property is one of the factors 
entering into the fair value of the property. 
The term “fair value” is inclusive, and em- 
braces every fact, circumstance, and condition 
having a bearing upon the value of the prop- 
erty. The value of the physical property is, 
perhaps, the most important single element, 
but all other elements must be considered. 
Who can establish the fair value of property 
without knowing and considering the cost of 
reproduction new, for instance, the original 
cost where this is obtainable, the value of 


The Nation as a Rate Maker ll 


the property in its present condition, the finan- 
cial history of the property, its gross and net 
revenues, its fixed charges, dividends, amounts 
charged ‘and chargeable to depreciation, con- 
tingencies, reserves, renewals, extensions, and 
the host of things which affect the judgment 
regarding the value? In states where the 
physical property of railways has been valued, 
it has been customary to make at least a 
double-column valuation, the one representing 
the cost of reproduction new, and the other 
representing the cost of reproduction new less 
depreciation, or the value of the property 
in its present condition. The different parts 
of the — property are valued separately, 
such as right of way and station grounds, 
bridges, culverts, trestles, ties, rails, etc. In 
connection with the valuation of right of way 
and station grounds there is encountered the 
question of the so-called unearned increment. 
This is a large question with far-reaching 
consequences, both legal and practical. With- 
in the last few weeks it was argued before 
the Commission, for instance, that the appre- 
ciation in the value of land devoted to the 
terminal uses of a railway, resulting from 
harbor improvements made at the expense of 
the Federal government, should not be con- 
sidered in estimating the return which present 
rates have yielded upon such terminal proper- 
ties. This raises the question whether a rail- 
way company, like individuals, shall partici- 
pate in the increased values resulting from 
the general development of the community. 
Shall railways have the benefit of the rising 
land values resulting from the development 
of farms in the territory which they serve, 
and shall station grounds in cities be valued 
at a higher figure because the real estate sur- 
rounding them has risen in value? In esti- 
mating the rate of return to which a railway 
company is entitled, shall the same rate of re- 
turn be calculated upon real property, espe- 
cially real estate devoted to terminal uses, 
that is, and should be, accorded to all other 
arts of the investment in railway property? 
or example, if 10 per cent shall be as- 
sumed to be a fair commercial rate of re- 
turn on a commercial enterprise in the city 
of New York, and 3 per cent the average 
rate on first-class real estate, in estimating 
the returns to which the Pennsylvania and 
the New York Central systems are entitled 
on their magnificent terminal properties in 
this city, shall the calculation be made by 
applying 10 per cent to the value of the 
whole of these terminal properties, or, say, 
3 per cent on the value of the real estate and 
10 per cent on the value of all the other prop- 
erty attached to the real estate? These figures 
are, of course, merely illustrative of a prin- 
ciple, and not the expression of a fact. 


Valuation of Outstanding Securities. 


Having arrived at the value of the physical 
properties of a carrier, it will be necessary 
to investigate the outstanding securities of 
that carrier as another step towards a fair 
valuation. Some railways are under-capital- 
ized, some are capitalized at a proper figure, 


and some are excessively capitalized. What- 
ever public feeling there exists in this coun- 
try with respect to the question of capitaliza- 
tion is probably the result of knowledge re- 
lating to the latter, or over-capitalized class. 
The railroad securities commission, appointed 
by the President pursuant to an act of Con- 
gress to investigate matters relating to the 
issuance cf stocks and bonds by interstate 
railway corporations, was told many times by 
eminent men in the city of New York that 
the outstanding securities of a railway really 
had nothing to do with its rates. But if 
these same eminent men could sit with courts 
and commissions throughout the country, 
they would sodn become convinced that how- 
ever correct their judgment might be with 
respect to the theory of the thing, in actual 
practice outstanding securities do have, and 
have had, an important influence upon rates 
and service. What railway manager is there 
who does not, consciously, or unconsciously, 
strive to his utmost to show a net return 
from operation sufficient to pay interest on 
whatever bonds are outstanding, and divi- 
dends on whatever stock is outstanding, even 
though the par value of the bonds alone 
greatly exceed the value of the physical prop- 
erties, and possibly also the amount of money 
which ever found its way into those prop- 
erties? I recall the instance of a property 
upon which the outstanding bonds amounted 
to over $58,000 per mile and the stock to 
about $40,000 per mile, while the whole prop- 
erty could be reproduced to-day, new, at 
present prices, for probably not to exceed 
$30,000 per mile. These bonds were sold years 
ago at 92. This property has changed hands 
several times, and the man who sold the 
bonds at 92 possibly got the “velvet” for which 
the present management is sweating. It is 
instances like these that explain the intense 
feeling which exists on the part of the public 
in many localities. What are the equities in 
a situation of that kind, and what is the fair 
value of such a property for the purpose of 
settling rate and service questions? 


Regulation of Issuance of Securities. 


The railroad securities commission not long 
ago issued a report in which it made certain 
recommendations. One of the purposes it had 
in view was to prevent the reckless or fraud- 
ulent issuance of securities in the future. 
The securities issued in ‘the past must be dealt 
with in the light of the legal and economic con- 
ditions under which they were issued, and in 
the light of the present condition of the prop- 
erty upon which they rest. Present and future 
issues of securities should be regulated along 
the lines suggested in the report of the securi- 
ties commission, unless something better can 
be suggested. Because of the public character 
of the railway business, and the unmistakable 
tendency of appealing to outstanding bonds 
and _ stocks as a justification for a certain 
level of charges or a certain quality of service, 
it becomes a matter of great public importance 
that henceforth capital issues shall be re- 
stricted to the necessary and proper financial 
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needs of the company issuing them. It is a 
misfortune that this was not done in the 
ast. 

: Other members of the securities commission 
may have had other motives in view. Our re- 
port was unanimous, and so far as I know 
all the other members were actuated and 
guided by much the same considerations that 
influenced me. But speaking only for myself, 
and without suggesting that what I may say 
expresses the individual views of the other 
members, I may state that there were only two 
really important lines of action to be consid- 
ered. One resting upon the principle of ad- 
ministrative investigation and authorization of 
proposed capital issues before ‘the act, and the 
other upon investigation and publicity subse- 
quent to the act. As between these two prin- 
ciples the latter was our unanimous choice. 
Viewing the country as a whole, and having 
regard to railway construction and operation 
under the varying conditions prevailing in 
different sections, it was quite impossible to 
urge with any degree of confidence and as- 
surance of success the adoption of the first- 
named principle. Entirely aside from the 
possibility of necessary, but nevertheless an- 
noying or vexatious, delays, the granting of 
authority for specific issues of all stocks 
and bonds for all the railways operating in 
the United States would inevitably be associ- 
ated with the idea of government guaranty, 
The public would be led to believe, and scores 
of enterprising promoters would encourage 
the belief, that all stocks and bonds issued 
under the express authorization, in each case 


by a Federal administrative authority, such 
as the Interstate Commerce Commission, bore 
upon them the stamp of genuineness and sta- 


bility in value. The public would be led to 
believe that these engraved pieces of paper 
represented substance at least to the extent 
of their face value. Now what the public 
is interested in, from the point of view of the 
regulation of rates and service, is that every 
dollar which is charged to a property, and be- 
comes a burden upon it, shall be expended 
upon, and devoted to, that property. Rea- 
sonable rates and reasonably adequate serv- 
ice should be measured only by the actual in- 
vestment in the property, to the extent to 
which this investment is in a particular case 
the measure of the rate and the service. Of 
what interest is it to the public if certain 
men prefer to represent one dollar of actual 
money by a beautifully engraved piece of pa- 
per bearing upon its face the mark of $1, or 
$5, or $10? The public would have the great- 
est interest in preventing the issuance of any 
piece of paper purporting to represent on its 
face more than $1, if this paper were to be 
construed as the measure of the value of the 
property devoted to the public use; but under 
a proper system of valuation, accounting, and 
rate and service regulation, the issuance of 
securities becomes largely a question of pub- 
lic morals. Under the plan proposed by the 
securities commission, the Interstate Com- 
merce Commission would make an investi- 
gation with a view of determining whether 
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that dollar had actually gone into the prop- 
erty; whether it had been expended with rea- 
sonable economy and efficiency, or whether 
only a part of that dollar had gone into the 
property. Under the type of act recommend- 
ed by the securities commission, anyone found 
guilty of deflecting a part of that dollar from 
its proper use could be prosecuted and pun- 
ished. I believe that if Congress will adopt 
a law embodying the principles urged by the 
securities commission, a tremendous step for- 
ward will be taken. If experience should 
show the prudence and wisdom of subsequent- 
ly adopting the other method, that could be 
done at any time; but it appears to me im- 
perative that something should be done now, 
and I know of nothing better than that which 
the securities commission has recommended. 


Initial Company Responsibility. 


In all our best recent statutes, state and 
Federal, relating to the regulation of rail- 
ways, the fundamental principle of initial com- 
pany responsibility has been adhered to. In 
the first instance every public utility is respon- 
sible to its patrons for providing reasonably 
adequate service at reasonable rates. It is 
only when the service becomes inadequate, 
when the rates are unreasonable or unduly 
preferential or discriminatory, that the power 
of the state and Federal governments may be 
exercised in the correction of these improprie- 
ties or evils. The initial responsibility, as I 
have said, rests with the utility. And there 
it should rest, placing it upon the defensive to 
justify its rates and service whenever a pro- 
ceeding is brought in accordance with the stat- 
ute. The arm of the state thus wields the 
power of authority only as an agency of cor- 
rection, and not of initial action. The exist- 
ence of this type of regulating statutes, so 
far as I know, had absolutely no influence in 
shaping the conclusions of the securities com- 
mission, but it is to be noted that the rule of 
action recommended by the securities commis- 
sion is entirely in accord with the principle 
pervading other regulating statutes. This is 
a mere coincidence. It results from a correct 
analysis of the fundamental factors involved 
in the business of common carriers. If a rule 
of action at variance with this general prin- 
ciple of initial responsibility of railway legis- 
lation would promise better results than some 
other, I should unhesitatingly adopt it. I be- 
lieve all my colleagues on the securities com- 
mission would have done the same thing. We 
adopted, however, the principle of the initial 
responsibility of the carriers in connection 
with the issuance of their bonds and stocks, 
because on the whole it seemed to us to be 
by far the most promising. If the law sug- 
gested by the securities commission should be 
enacted, the Interstate Commerce Commission 
could step in at any time, anywhere, and place 
the issuing companies upon the defensive to 
justify their action and to prosecute them 
whenever they have violated the law. 
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Operating Statistics. 


Work has been in progress for some time, 
aiming at the compilation of operating sta- 
tistics which will make it possible to arrive at 
more correct guides of efficiency and economy 
its railroad commission. This complaint was, 
said in recent times about efficiency. After 
all, with respect to the railway business it 
makes little difference whether we speak of 
efficiency accounting, economy accounting, or 
cost accounting. They come pretty much to 
the same thing. What is wanted is a system 
of statistics that will reflect the business in the 
fullest detail possible. It appears to me to be 
important for every management to know 
from which classes of traffic it derives its 
greatest revenues,—which business is most 
profitable and which the least. How can a 
management know these things without know- 
ing what it costs to conduct the business? 
In common with many others I have long be- 
lieved that cost accounting can be made im- 
mensely valuable in its application to the rail- 
way business. Several of the great railway 
companies in the United States have under- 
taken extensive statistical analyses right along 
these lines, and I am in hopes that in the not 
distant future every railway system of conse- 
quence will do the same. 


Finality of Decree of Commission. 


Is there any field within which the jurisdic- 
tion of the Interstate Commerce Commission 
is complete and its decree final? This ques- 
tion cannot be answered with any degree of 
confidence under the state of the law as it 
exists to-day. In the case of State ex rel. 
Minneapolis, St. P. & Ste. M. R. Co. v. Rail- 
road Commission, 137 Wis. 80, 117 N. W. 846, 
the supreme court of Wisconsin said: 

“With reference to the order appealed from, 
were this court sitting as a railroad commis- 
sion it would not have made the order in ques- 
tion, because, while the order is no doubt of 
great convenience to the dwellers about 
Dwight, their interest seems to us to be over- 
balanced by the larger interest of the general 
public. But this is far from saying that we 
find the order to be unreasonable, or that it 
appears to us by clear and satisfactory evi- 
dence that the order is unreasonable. Compe- 
tent and reasonable men might differ with re- 
gard to the propriety or with regard to the 
justice and reasonableness of the order be- 
fore the court. It neither affects the interests 
of the general public nor the interest of the 
railroad to any great extent. It is undoubtedly 
within the power of the railroad commission 
to make such an order. No errors of law ap- 
pear to have been committed.” 

In other words, the supreme court of Wis- 
consin took the view that, within certain con- 
fines, the judgment of the Commission was 
conclusive and final. Even though, in the view 
of the court, such conclusion of the Commis- 
sion might appear to be erroneous, it is never- 
theless final. No one will venture to inter- 
pret this utterance of the court to mean that 
it will connive at injustice. Far otherwise. A 


wrong cannot be made a right even though it 
should receive legal sanction. I am unwilling 
to tolerate for a moment the shadow of a sug- 
gestion that I want any erroneous findings of 
a commission to become improperly entrenched 
behind a statute; but I do know and realize 
that unless the judgment of the Commission 
is made final within proper limitations the ends 
of justice will be frequently defeated. As the 
Federal law now stands, an order of the In- 
terstate Commerce Commission establishing a 
rate for the future remains in effect for a 
period not to exceed two years. How easy 
it is to whittle away this brief period in court 
proceedings. Every commission is bound to 
make mistakes. If these mistakes occur with- 
in the field which should be reserved for final 
judgment of the Commission, it is unfortu- 
nate. Such misfortunes cannot, be avoided, 
but their evil effects can be overcome b 
prompt correction by the Commission itself. 
There exists ample facility for the modifica- 
tion or revocation of orders which can be 
shown to be improper and unjust. 


Province of Courts and Commission. 


The courts must necessarily pass upon ques- 
tions of confiscation, unlawful procedure, and 
other questions affecting the construction of a 
statute. This field belongs peculiarly to the 
courts, just as the other should belong to the 
Commission. 

Within the last few months the Interstate 
Commerce Commission heard arguments on a 
complaint brought by the state of Louisiana 
pursuant to a special act of its legislature. It 
was represented by its attorney-general and 
its railroad commission. This complaint was, 
in substance, an appeal to the Interstate Com- 
merce Commission to protect an important 
Louisiana city and its affiliated interests 
against the alleged arbitrary and unlawful ac- 
tion of the authorities of the state of Texas. 
Irrespective of the merits of this controversy, 
complaints of similar import suggest the in- 
consistencies which are bound to arise when 
different authorities are attempting to deal 
with the same thing. These inconsistencies 
have been some times referred to as conflicts. 
I do not believe the word “conflict” properly 
describes the situation. There are inconsist- 
encies and maladjustments which neither state 
nor Federal authorities alone can now reach 
under the law as many would interpret it, al- 
though the final interpretation has not yet been 
rendered. 

I realize that the question raised by the 
Louisiana petition is, in some of its aspects, 
a delicate one, and, lest my utterances be at- 
tributed to desires arising out of my present 
position as a member of the Interstate Com- 
merce Commission, I will refrain from say- 
ing more than what I said before I became a 
member of the Interstate Commerce Commis- 
sion, and while I was a member of a state 
commission. Publicly and privately I had fre- 
quently expressed the ideas contained in the 
following quotation. My experience on the 
Interstate Commerce Commission has strength- 
ened me in those views. 
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“Turning now to the idea of home rule as 
applied to state control of interstate utilities 
in its relation to Federal control, it may be 
well to remember that the doctrine of states’ 
rights has never been confined to some one 
section of the United States. Our historians 
have amply demonstrated that the idea of 
state sovereignty has been in circulation in all 
parts of the country during the entire period 
of our national existence. Within the last 
five years, states separated from one another 
as far as Washington and Florida, Maine and 
Texas, and California, have manifested objec- 
tions to the exercise of regulatory functions 
by the Federal government within their re- 
spective domains, on the ground that the ex- 
ercise of such functions was an invasion of 
the inherent rights of the states. When it is 
proposed to adopt one uniform classification 
of freight for the entire country, the voice of 
many a state is at once raised on the ground 
that each state should reserve the right to 
make such classification in any manner it sees 
fit. When it is proposed to promulgate uni- 
form rules governing the free time for load- 
ing and unloading cars, many states protest 
that this is something entirely and exclusive- 
ly within their jurisdiction, and that the Fed- 
eral government should have nothing to do 
with it. When it is proposed to have the Fed- 
eral government investigate accidents, and pur- 
sue a more vigorous policy with respect to 
the promotion of safety in connection with 
the operation of our railways, many of the 
states look upon the suggestion as an invita- 
tion to surrender their sovereign powers. 

“Now, the United States is a nation. This 
nation is a commercial unit, and not an ag- 
gregate of units. The great interstate rail- 
ways, telegraphs, and telephones are national 
in scope and character. There cannot well be 
forty and five masters for these great instru- 
mentalities of commerce, each master pursuing 
his own ideals or traditions and each adminis- 
tering its specific type of treatment. Anyone 
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at all familiar with the relation of states to 
interstate railways knows the many complica- 
tions which arise in the attempt to limit in- 
vestigations or action to state lines. The in- 
formation which is necessary in order to act 
intelligently with respect to the business of one 
of these carriers in a single state is generally 
equally adequate for similar action applicable 
to all the states within which the railway lies. 
In fact, one of the greatest factors of uncer- 
tainty in all questions relating to state and 
interstate business emanates from the attempt 
to segregate state and interstate business, and 
to take action with reference to one or the 
other exclusively. If every interstate carrier 
could be treated as a unit, state lines ignored, 
and questions arising out of rates and service 
dealt with as single issues affecting the rela- 
tion of such carriers to the people in the terri- 
tory in question without regard to state lines, 
a much simpler and generally also much more 
satisfactory and just result could be arrived 
at. While there may be danger in delegating 
so much power to a central Federal authority, 
if this Federal authority is properly articulated 
with local and intermediate authorities, there 
is no reason why the interests of each state 
should not be subserved as well by a system 
like this, so far as purely local matters are 
concerned, and infinitely better so far as all 
other matters are concerned. It should be rela- 
tively immaterial whether the administrative 
authority is appointed directly by the authori- 
ties of the state, or by the Federal govern- 
ment, provided that the work which such au- 
thorities are appointed to do is properly done. 
A well-articulated system of local, intermedi- 
ate, and central commissions could readily 
maintain close relations with the people of 
the various states, and understand their inter- 
ests and necessities as well as any local’com- 
mission possibly can, and at the same time 
work in much closer harmony with those au- 
thorities which have to do with areas greater 
than the states, than is now possible.” 


“If the railroad as an incident of commerce can only be dealt with 
justly and efficiently by a single authority the Federal government may 


assert and maintain its exclusive jurisdiction. . 


Regulation is now 


inefhcient because divided. If the Federal government shall take 
exclusive control, it will then be responsible alone for such a control as 


shall be both efficient and just.”—Hon. Charles F. Amidon. 
















Ocean 


HE Senate of the 
United States has 
just adopted the 
following _resolu- 
tion: “Resolved, 
That the President 
of the United 
States be, and he is 
hereby, advised that the 
Senate would favor treaties 
with England, France, Ger- 
many, and other maritime 
governments, to regulate 
the course and speed of all 
vessels engaged in the carrying of pas- 
sengers at sea, to determine the number 
of lifeboats, rafts, searchlights, and 
wireless apparatus to be carried by such 
vessels, and to assure the use of such 
other equipment as shall be adequate to 
secure the safety of such vessels, passen- 
gers, and crews.” 

This resolution naturally attracts the 
attention of those interested in the study 
of International Law. 























































Uniform Treaties and Laws. 


So far as these treaties deal with sub- 
jects of general importance and involve 
interests common to all nations, it is very 
desirable that they should be uniform. 
This uniformity can best be obtained by 
conference between representatives of 
different maritime nations, at which the 
delegates shall have ample opportunity 
to consider the subject in all its bearings, 
and then report their conclusion for rati- 
fication by the powers that sent them. 
Many such conferences, which have 
sometimes been called congresses, have 
been held. The one that is most in the 
public eve at present is the conference 
at The Hague, in 1899, which first made 
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provision for the establishment of an in- 
ternational court of arbitration. 

But long before this conference was 
held, there had been other conferences in 
reference to maritime matters which had 
led to greater uniformity in maritime 
law. As the commerce between different 
countries increased, the number and size 
of vessels trading between them in- 
creased in a corresponding ratio. The 
speed and power of ocean steamers have 
increased in equal ratio, and these mighty 
vessels have almost entirely displaced the 
sailing vessels which carried almost all 


ocean-bound commerce down to the year 
1850. 


Lights and Signals. 


The risk of collision had increased in 
a corresponding ratio. Certain usages in 
reference to lights and signals had grown 
up in different countries. It is to the 
honor of the state of New York that one 
of the first acts of legislation prescribing 
lights and signals for the purpose of 
avoiding collision was adopted by that 
state in the year 1829. This act pro- 
vided for the range lights, the forward 
white light lower, the after white light 
higher, which were required on all the 
waters of the state of New York for 
many years, and were finally adopted by 
the international maritime conference of 
1889. Before that time, and in or about 
the year 1861, many maritime nations 
had regulated the lights and signals, and 
precautions to be observed by ocean- 
bound vessels and these by common con- 
sent had become the law of the sea.! But 
experience showed that these regulations 
were in some respects deficient, and the 


1The Scotia, 14 Wall. 170, 20 L. ed. 822. 
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construction put upon them by the courts 
of different countries was to some extent 
diverse. Accordingly, by agreement of 
the great maritime nations, an interna- 
tional maritime conference was held at 
Washington in the year 1889. It revised 
the rules of navigation and the require- 
ments as to lights and signals. The in- 
ternational rules as recommended by 
them were adopted by statute or by ex- 
ecutive decree in all the principal mari- 
time nations, and have become the law 
of the sea from that time to the present. 


Ocean Lanes. 


This conference also dealt with the 
subject of ocean lanes, and with that of 
life-saving systems and devices. Com- 
-modore Maury, before the Civil War, 
had made a careful study of the ocean 
currents on the route between New York 
and Liverpool under the climatic con- 
ditions which prevailed at different sea- 
sons of the year, and had recommended 
certain routes to be observed by ocean 
steamers plying between the United 
States, on one side, and British, French, 
and German ports, on the other side, of 
the Atlantic. The great Civil War dis- 
tracted attention from these recommen- 
dations. The subject was again taken up 
by Thomas Henry Ismay, who was one 
of the founders of the White Star Line, 
in a letter to the British Board of Trade 
on the Ist of January, 1876. In this let- 
ter he called the attention of the Board 
of Trade to these recommendations of 
Commodore Maury, recommended them 
strongly for adoption as means of pre- 
venting collisions and avoiding danger 
from ice, and declared that he had re- 
quired the steamers of the White Star 
Line, sailing between New York and 
Liverpool, to observe them. This recom- 
mendation was again taken up by the 
firm of Ismay, Imrie & Company, of 
which Mr. Ismay had been the senior 
partner, in a communication to the Brit- 
ish Board of Trade, dated December 12, 
1889. The result has been that these 
lanes have been adopted by all the trans- 
Atlantic lines.* 

At the conference of 1889 the subject 
of the enforcement of the agreement as 


2 Proceedings, International Maritime Con- 
ference, 1889, Vol. 3, pp. 269, 270, 277. 


Case and Comment 


to these ocean lanes came under consid- 
eration, and reference was made to the 
discussion which had taken place before 
the United States Naval Institute at An- 
napolis. In the course of this discussion, 
Ensign Everett Hayden made the follow- 
ing statement : ® 

“The mails are given to the fastest ves- 
sels. One steamer may take a safer 
route, traverse a slightly longer distance, 
and lose the mails. This very thing hap- 
pened last year, when the Werra was 
beaten a few hours by the Servia, and 
Captain Bussuis complained that he had 
followed the route recommended and lost 
the mail in consequence. This question: 
should therefore be carefully considered 
and postal regulations framed according- 
ly.” 
This statement of Mr. Hayden’s ex- 
presses very clearly one intrinsic diffi- 
culty which had been perceived at the 
time of the conference, that is to say, the 
want of a sanction to any voluntary 
agreement that might be entered into be- 
tween the steamship companies. It also 
points out very clearly the disposition of 
the several governments to encourage 
speed in the ocean transit, even at the 
expense of safety. It is obvious that any 
effective regulation of this subject could 
only be secured by international agree- 
ment. 


Life-Saving Devices. 


The next subject that was dealt with 
by this conference of 1889 was that of 
life-saving systems and devices. The re- 
port of the committee on that subject is 
in vol. 3 of the Proceedings, p. 182. This 
contains a report to the British Board 
of Trade of a commission which had 
been appointed by the Crown to consider 
the subject of life-saving appliances. 
The chairman of this commission was 
Thomas Henry Ismay. May I stop for 
a moment to say that I have known many 
men who were prominent in the commer- 
cial world. I have never known one of 
keener and more comprehensive insight, 
more liberal views, and more resolute de- 
termination to achieve the best results 
for the public than the elder Mr. Ismay. 

The report of this commission was 


adopted by the British Board of Trade. 


SIbid, p. 278. 











The principle of these rules was ap- 
proved by the conference * and it recom- 
mended: “That the several governments 
adopt measures to secure compliance 
with this principle in regard to such boats 
and appliances for vessels of 150 tons 
and upwards, gross tonnage.” 
Unfortunately the several governments 
did not adopt these recommendations. A 
great diversity came to prevail in the 
equipment of ocean steamers belonging 
to different countries. Some nations 
were exacting, some were lax. The re- 
sult was an unfair discrimination against 
the vessels of those countries which had 
adopted more stringent regulations. 


Salvage. 


Another subject that has been consid- 
ered at the third international confer- 
ence on maritime law is that of salvage. 
The ratification of the salvage treaty was 
consented to by the Senate January 18, 
1912.5 

But unfortunately this conference did 
not go far enough in reference to the 
important subject of compensation for 
saving life at sea. By the ancient mari- 
time law, salvage compensation for the 
saving of life at sea, unconnected with 
the saving of property, was not allowed. 
This is still, I regret to say, the law of 
the United States, although it is true that 
our courts will grant more liberal com- 
pensation for the saving of property 
when it is accompanied by the saving of 
life. This was so held by Judge Ware 
in The Emblem ® in 1840, and by Judge 
Benedict in The George W. Clyde,” in 
1897. 

The case of the Emblem is a remark- 


Ibid, vol. 2, pp. 1091, 1093. 

5 The text of the Convention is in Vol. 4, 
Am. Journal Int. Law Supp. p. 126. 
62 Ware, 68. 
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able illustration of the growth of the 
spirit of humanity during the last sixty 
years. The Emblem was a schooner that 
was dismasted and thrown on her beam 
ends in a storm. She drifted for five 
days, was passed by twenty-three ves- 
sels, no one of which went to her relief. 
Finally one vessel did succor her. Alas! 
all her crew died of exposure. The cap- 
tain’s wife alone survived. 

The British Parliament made some 
provision by statute for the amendment 
of the law of salvage in this particular. 
The first enactment proved inadequate. 
The British merchant shipping act of 
1894 ® authorized the court to award sal- 
vage compensation for saving life from 
a foreign vessel, if “the services are ren- 
dered wholly or in part within British 
waters,” and for saving life from a Brit- 
ish vessel wherever the services were ren- 
dered. If it had not been for this act, 
the Carpathia would have no right to 
compensation for saving the lives of the 
shipwrecked survivors of the Titanic. 

That great admiralty lawyer, Sir Fran- 
cis Jeune, held in The Pacific® that a 
British vessel was entitled to compensa- 
tion for saving the passengers and crew 
of a Norwegian ship that had been 
wrecked on the high seas, on the ground 
that they were brought into England by 
the salvor. The British Parliament did 
not think itself justified in extending to 
foreign vessels the liberal rule it applied 
to British ships, unless the service was 
partly rendered on British waters. 

It is reserved for international agree- 
ment to extend this beneficent principle 
to the commerce of all nations. 

From paper read before American So- 
pe of International Law, April 25th, 
1912. 


8 Section 544, subs. 1. 

8 [1898] P. 170, 67 L. J. Prob. N. S. 65, 79 
L. T. N. S. 125, 46 Week. Rep. 686, 8 Asp. 
Mar. L. Cas. 422. 
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[Ed. Note:—The legal questions presented by the disaster to the “Titanic” 
It should also be stated that the Maritime Law Association 


Whitelock’s paper very opportune. 


render Mr. 


of America at its annual meeting held in New York city on Friday May 3d, 1912, approved 


a revision of the death statute heretofore pending in Congress. A report of 


the revision was 


submitted by FitzHenry Smith, Jr., of Boston, John M. Woolsey of New York city, and George 


Whitelock of Baltimore; and adopted after some emendation. 


The Association authorized its 


committee to urge the substitution of the revision thus approved for the bill heretofore advocated.] 


HREE proposed _re- 
forms in admiralty 
have recently received 
the attention of the 
Congress of the 
United States. The 
bills, introduced at the 
December session, 1909, 

are respectively entitled 

as follows, viz.: (1) A 

bill relating to liens on vessels 

for repairs, supplies, or other 

necessaries ; (2) A bill to permit 

suits against the United States 

for damages caused by vessels 

‘owned or operated by the United 

States; (3) A bill to authorize 

the maintenance of actions for negligence 
causing death in maritime cases. 

The first of these acts, relating to liens on 
vessels, became the law of the United States 
on June 23d, 1910, when it received the Execu- 
tive signature. The aim of this measure is 
to establish uniformity throughout the coun- 
try, and to simplify the law by placing foreign 
and domestic ships on the same footing as to 
liens for necessaries, by doing away with the 
presumption that the owner alone, and not the 
vessel, is credited in the home port, or in a 
foreign port when the owner is present. An 
artificial distinction, first introduced into the 
maritime law of America by Mr. Justice 
Story’s decision in 1819, and since steadily 
maintained by the Supreme Court, has thus 
been abolished by salutary legislation, and the 
long existing confusion from enforcing vary- 
ing state statutes by procedure in the Federal 
courts in admiralty has been at last relieved 
by congressional enactment. 

On several occasions special acts have been 
passed by Congress, permitting owners of par- 
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ticular vessels to sue the United States in 
specified cases of collision. The second bill 
above mentioned is intended to provide a rem- 
edy generally in such instances. To quote the 
language of an able practitioner in admiralty, 
the bill aims to establish a standard of na- 
tional honesty as to certain governmental torts, 
similar to that established by the court of 
claims and Tucker acts in cases arising out of 
contract, and to correct an existing condition 
of grave injustice. As the law now stands, 
if a government vessel negligently collides 
with and wholly destroys the ship of a pri- 
vate owner, the latter is without remedy as a 
matter of right. The bill which proposes to 
reform this unfortunate condition of our Fed- 
eral jurisprudence is still pending in the con- 
gressional committee, and it is earnestly hoped 
that the act will pass. 

The right to recover death damages in ad- 
miralty, which the third bill proposes to con- 
fer, is the special subject of this paper. We 
proceed to consider the law of this topic in 
the Federal tribunals. 

The Supreme Court of the United States 
decided at its October term, 1907, two signifi- 
cant cases of collision on the high seas. These 
decisions are another step in the application of 
extraterritorial law to extraterritorial marine 
torts. They are the case of the American 
steamer “The Hamilton,” in collision with an- 
other American ship, 7 miles off the coast of 
Virginia, and the case of the French steamer 
“La Bourgogne,” sunk by a British ship 60 
miles off Sable island. 


Admiralty Jurisdiction. 


A state court could not take cognizance of 
a legal proceeding in rem for a collision be- 
tween vessels while navigating the high seas 
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or the inland waters of the continent, since 
such a proceeding is in admiralty, and not at 
common law.! 

The particular domain of jurisdiction which 
we are considering belongs, by constitutional 
grant, to the courts of the nation alone. The 
framers of the Constitution sought in this 
way to attain uniformity and consistency in 
all maritime transactions between citizens of 
the several states of the Union, or between 
citizens of any state and those of the lands 
beyond seas. 

Sir Edward Coke, appointed chief justice of 
England by the successor of Queen Elizabeth, 
so revered this ancient common law (das 
Volksrecht, la loi commune) that he defend- 
ed it against both the court of chancery and 
the ecclesiastical courts, and, like King Canute, 
hopelessly forbidding the advance of the ris- 
ing tide, he combatted ferociously ® every at- 
tempt to expand the admiralty jurisdiction. 
Its expansion signified to him an intrusion 
upon the high prerogative of the courts of the 
common law.* The Virgin Queen was the 
first to foresee the splendid possibilities of 
Britain’s maritime power. 5 The reactionary ten- 
dencies set in motion by Lord Coke after her 
death necessarily resulted in a narrowing of 
the admiralty jurisdiction, which did not com- 
gest with the expanding commerce of the 

ingdom. The last effects of the bickerings 
and disputes between the advocates of the re- 
spective courts of judicature were not entire- 
ly eliminated until three centuries later, when 
Parliament enacted laws placing the English 
admiralty on its modern basis, restoring in 
part its ancient jurisdiction.§ 

America claims the common law of Eng- 
land as a proud heritage, and sacredly pre- 
serves its beneficent trial by jury as a guaranty 
of individual liberty.7 But the restrictions of 
English common-law courts upon the admi- 
ralty never applied to the colonies. Under 
commissions from the mother country, the 
admiralty jurisdiction was of the most exten- 
sive and beneficial character.8 

And this jurisdiction, as granted by the Con- 
stitution to the Federal courts, was, says Mr. 
Justice Story, “the jurisdiction which, collect- 
ing the wisdom of the civil law and combin- 
ing it with the customs and usages of the sea, 
produced the venerable Consolato del Mare, 
and still continues in its decisions to regulate 
the commerce, the intercourse, and the war- 
fare of mankind.” ® 

Still early American lawyers and judges, 


asa Hine v. Trevor, 4 Wall. 555, 18 L. ed. 451 
0 

prep ne Lottawanna (Rodd v. Heartt), 21 Wan, 558, 

2 L. ed. 654 (1875); Butler v. Boston & S. S. S. Co. 
iio ts S. 527, 32 L. ed. 1017, 9 Sup. Ct. ay 612 

3 Smart v. Wolff, 3 T. 2. 323 (1789). 

4 Benedict, Admiralty, § 6. 

ean Admiralty, §§ 3 

3 & 4 Vict. chap. 65 (1840): 10 ae a. 

99° (1846); 17 & 18 Vict. chap. io € gos & 25 
Mi chap. 10 (1861); 31 & 32 Vict. chap. 71 at 1as8) 

7U. S. Const. 7th "Amendment; Maryland Declara- 
tion of Rights, art. V. 

8 Benedict, Admiralty, § 114. 

9 De Lovio v. Boit, 2 Gall. 398-472, Fed. Cas. No. 
3,776 (1815). 


trained in the common-law traditions, inherit- 
ed a prejudice against a maritime court with- 
out a jury, and a predilection for a narrow 
field of juridical power in the admiralty.2® But 
America, by the grace of her freer colonial 
practice, the necessities of her situation, and 
the accelerated movement of modern thought, 
soon established her admiralty law more near- 
ly in accordance with that of other maritime 
nations. 

A distinguished French commentator said 
that “the worst maritime code would be one 
which should be dictated by the separate in- 
terests, and influenced by the peculiar man- 
ners, of only one people.™ 

It is a source of pride to American lawyers 
that the general maritime law of the world is, 
with slight modifications, the settled law of 
the United States. This law is, of course, 
subject to change by the national legislature, 
for the system is not statical, but progressive.18 


Expansion of Admiralty Jurisdiction. 


An illustration of its flexibility is found in 
the rule of locality as determinative of juris- 
diction. The English courts of common law 
had established the ebbing and flowing of the 
tide as the boundary of the admiralty’s jurid- 
ical power.14 It was in consequence of Brit- 
ish precedents that the Supreme Court of the 
United States solemnly declared eighty years 
ago that the American courts of admiralty 
had no jurisdiction whatever over contracts 
for the hire of seamen on a voyage upon the 
Missouri river above tide15 But a narrow 
rule adapted to the insular England of King 
James was too restrictive for a continent of 
vast inland seas and of great rivers, and it 
was soon abolished. A quarter of a century 
later than the Missouri river case, the same 
court had before it a proceeding in rem for a 
collision on the tideless Lake Ontario,!6 and 
to the renown of American jurisprudence, ad- 
judged the uniform admiralty and maritime 
jurisdiction of the United States to extend 
to all the public navigable lakes and rivers of 
the country. Thenceforth not only the main 
sea, but all of the navigable waters of the 
United States, whether landlocked or open, 
salt or fresh, tide or no tide, came within the 
jurisdiction of the admiralty.17_ In the opinion 
Chief Justice Taney declared that “the Union 
was formed upon the basis of equal rights 
among all the states, and that it would 
be contrary to the first principles thereof to 
confine these rights (4. e., the safety of com- 
merce, the administration of prize law, etc.) 
to the states bordering on the Atlantic and to 


10 Benedict, Admiralty, § 7. 
11 Benedict, Admiralty, § 7; Hughes, Admiralty, 
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12 Jean Marie Pardessus (1772-1853). 

13 ‘The Lottawanna (Rodd v. Heartt), 21 re 
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S. Co. 130 U. = 527, 32 L. ed. 1017, 9 Sup. ‘& 
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14 Benedict, Admiralty, §§ 2 

15 The Thomas Jefferson, 10 Wheat. 428, 6 L. ed. 
= (1825). 

6 The Genesee Chief v. Fitzhugh, 12 How. 443, 13 

L. “ai 1058 (1851). 
17 Dunham’s Case, 11 Wall. 1, 20 L. ed. 90 (1871). 
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the tide-water rivers connected with it, and 
to deny them to the citizens who border on 
the lakes and the great navigable streams 
which flow through the western states.” The 
march of science with its application of steam 
to water navigation, and the possibility there- 
by to navigate a vessel against an unchanging 
current, had foreordained the expansion of the 
admiralty jurisdiction. Again, as illustrating 
the expansive tendency, the Supreme Court 
had said that state legislatures have no au- 
thority to create a maritime lien,!® but later 
the court sustained and enforced in admiralty 
a lien created by a law of Louisiana, for sup- 
plies furnished to a ship at her home port; no 
lien therefor existing under the general mari- 
time law, as the Congress had provided none. 
The states, it was held, might legislate until 
Congress chose to act in exercise of its con- 
stitutional power to regulate commerce.!9 
Limited Liability. 

An instance of the progressive movement 
through remedial legislation is the statute as- 
similating the law of America to that long 
existing in continental Europe, whereby inno- 
cent shipowners can limit their liability for 
damages caused by their vessel to the value of 
their pecuniary interest in her and her freight 
pending.2® And a second instance of legisla- 
tion of like kind is the so-called Harter act 
of February 13, 1893,21 applicable, however, 
only between vessel owner and shipper. The 
general scheme of this statute is to make the 
ship liable for faults in connection with the 
ordinary shipment and stowage of her cargo, 


but to allow her exemption from liability for 
mere negligence in navigation or management 
of the vessel after the voyage has com- 
menced.22 


Right of Action for Death. 


These preliminary matters considered, we 
pass to the civil liability in admiralty for the 
death of a human being, which was the con- 
crete question in the two cases of “La Bour- 
gogne” and “The Hamilton.” 

It is a singular fact that by the common 
law of England the greatest injury which one 
man can inflict on another, the taking of his 
life, is without a private remedy,*8 or, as stated 
by Lord Ellenborough, “in a civil ‘court the 
death of a human _being could not be com- 
plained of as an injury.”®4 This doctrine of 
substantive law had its origin in England in 
the technical rule of mere procedure expressed 
in the maxim that a personal action dies with 
the person: “Actio personalis moritur cum 
persona.” But the contrary legal doctrine is 


18 The Belfast, 7 Wall. 624, 19 L. ed. 266 (1869). 

19 The Lottawanna (Rodd v. Heartt), 21 Wall. 558, 
22 L. ed. 654 (1875). 

209 Stat. at L. 635, chap. 43, U. S. Comp. Stat. 
ist. Ff g 2943 (1851). 
Stat. at L. 445, chap. 105, U. S. Comp. 
oun 1901, p. 2946 (1893). 
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23 Goodsell v. Hartford & N. H. R. Co. 33 Conn. 
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24 Baker v. Bolton, 1 Campb. 493, 10 Revised Rep. 
734 (1808). 


Case and Comment 


so well established in other European coun- 
tries as to be there considered a part of the 
general body of the law administered by mari- 
time nations.25 

In Holland the right of action for death 
seems to have prevailed for centuries.%6 In 
Scotland the unwritten law permits the wife 
or family of a deceased person to sue for 
damages caused by his death2?7 The German 
Code of 1896 (Burgerliches Gesetzbuch) ex- 
pressly specifying deliberate or negligent 
(vorsatzlich oder fahrlassig) injury to life as 
a cause of action, is merely declaratory of the 
law as anteriorly ruled by the German Im- 
perial Court of Civil Jurisdiction (Reichsge- 
richt in Civilsachen).28 The law of Austria 
confers the right of recovery upon the widow 
and children of the deceased.2® In France the 
Marine Ordinance of Louis XIV. (1681) did 
not mention the subject, but it is thoroughly 
settled by judicial interpretation of the Code 
Napoléon that there is a right of action for 
death thereunder, although the Code itself does 
not refer expressly to the killing of a human 
being. Its provisions in general language re- 
quire reparation for every act of man which 
causes injury to another, whether produced b 
the defendant, his agent, or rns which 
the defendant has in charge.3® The Code of 
Italy, literally translating and re-enacting this 
language, has been similarly expounded, and it 
has been decided that the surviving relative 
who sues need not even show the share which 
he had in the deceased’s earnings.8! This 
principle of the Italian law is in marked con- 
trast to the princ = underlying Lord Camp- 
bell’s act and its American prototypes herein- 
after mentioned. They permit the recovery 
of compensation for direct pecuniary loss 
only.32 The law of Switzerland concerning 
civil indemnity for death is as specific as that 
of Germany; the statute of Belgium is a re- 
production of that of France, and the Codes 
of Spain and Portugal contain a general pro- 
vision requiring reparation for every damage 
caused to others or their rights.3% 

On August 26, 1846, Parliament abrogated 
the ancient rule of the English realm and gave 
a civil right of action for death.34 Similar leg- 
islation creating personal responsibility has 
followed in most of the American states.35 


25 Hughes, Admiralt 
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The House of Lords, it is true, has held the 
terms of the English statute inapplicable to 
suits in rem in the admiralty,36 but it seems to 
apply to proceedings im personam in that 
court,3? although foreigners are probably ex- 
cluded from its benefits.38 But see Davidsson 
v. Hill, decided in 1901 in the King’s bench, 2 
K. B. Div. 606, 70 L. J. K. B. N. S. 788, 49 
Week. Rep. 630, 85 L. T. N. S. 118, 17 Times 
L. R. 814, 9 Asp. Mar. L. Cas. 223, in which 
foreigners were held entitled to the benefit of 
- law, at least as against an English wrong- 
oer. 

Prior to this legislation the common law of 
England, as already explained, denied the re- 
covery for death. The numerous authorities 
on the point are so uniform that the United 
States Supreme Court has said that it is im- 
possible to speak of the question as open.3® 
Unless changed by statute, this archaic law 
still prevails everywhere in the United States, 
excepting perhaps in Louisiana. 

And although the “admiralty may be styled, 
not improperly, that human providence that 
watches over the rights and interests of those 
who go down to the sea in ships and do their 
business on the great waters,” #° no control- 
ling authority could be found by the Supreme 
Court to make the rule of the general mari- 
time law of America different in this respect 
from that of the common law.* 

Thus for many years it had been indispu- 
tably settled that, in the absence of legisla- 
tion, no suit could be maintained in admiralty 
to recover damages for the death of a human 
being caused by negligence. And so stood the 
maritime law of the American courts when 
“La Bourgogne” and “The Hamilton” Cases 
were finally adjudicated on appeal. 


Enforcement of State Statute in Admiralty. 


It is perfectly obvious that the Federal Con- 
gress might pass a bill providing for the re- 
covery of such damages for death under its 
power to regulate commerce with foreign na- 
tions and among the several states, and in pur- 
suance of the constitutional provision extend- 
ing the judicial power of the government to 
“all cases of admiralty and maritime juris- 
diction,” # but until the decision in the case 
of “The Hamilton” on December 23, 1907, no 
tuling had been made by the Supreme Court 
determining whether a single state could by 
statute create such a liability enforceable in 
the admiralty. The Supreme Court had in- 
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deed twenty years ago expressly declined to 
give an opinion upon the point,® and diverse 
rulings as to the power of a state had ensued 
in the lower courts. One Federal judge in a 
case in rem where reliance had been placed by 
the libellant on the death statute of Pennsyl- 
vania had gone so far as to say that if the 
State statute undertook to give a lien in case 
of death, he would declare it inoperative.™ 
And another judge had held, when consider- 
ing a case in rem under the Virginia statute, 
which then only provided a remedy in per- 
sonam, that a state could not create a mari- 
time right or confer jurisdiction in any par- 
ticular upon an admiralty court. But other 
judges had sustained state statutes, and by 
virtue thereof had enforced liens in admiralty, 
—in one instance even where the law did not 
purport to give a lien. 

In this chaos of contrary rulings, the Hon- 
orable Addison Brown, a most experienced 
judge, then presiding in the United States dis- 
trict court for the southern district of New 
York, had, in an opinion of notable perspi- 
cacity and erudition, reviewed the precedents 
and enforced the New York death statute un- 
der a libel in personam, where the tort had 
occurred on the navigable waters of the state.4? 
And similarly, the Honorable William H. Taft, 
then a circuit judge, delivered the opinion of 
the United States circuit court of appeals for 
the sixth circuit, applying the death statute 
of the Dominion of Canada in a proceeding 
in personam where a collision had occurred 
upon Canadian waters.“ These two cases, it 
will be observed, were instances of torts on 
strictly territorial waters, and the application 
of the local law was made by the court only 
thereto, but not to the high seas. By contrast, 
where the tort had occurred on the ocean, the 
Federal courts sitting in Illinois refused to 
enforce the law of France in suits in personam 
arising out of the sinking of “ Bour- 
gogne.” #8 The argument was rejected in IIli- 
nois that the cause of action must be consid- 


48 Butler v. Boston & S. S. S. Co. 130 U. S. 527, 
32 L. ed. 1017, 9 Sup. Ct. Rep. 612 (1889). 

44 Welsh v. The North Cambria, 40 Fed. 655 
(Butler, J.) (1889). 

45 ughes, J., in The Manhasset, 18 Fed. 918 
(1884); Holmes v. Oregon & C. R. Co. 6 Sawy. 262, 
5S Fed. 75 (1880), in personam. _ 

amendment of the Virginia statute now ex- 
pressly permits the filing of a libel in rem against 
the offending ship. 2 Va. Code, Annotated (1904), 
§ 2902; and the United States circuit court of ap- 
es for the fourth circuit enforced this statutory 
ien in rem in the admiralty where the tort had oc- 
curred on territorial waters of the state. The Glen- 
dale, 26 C. C. A. 500, 42 U. S. App. 546, 81 Fed. 
633 (1897). ed 

46 The Oregon, 45 Fed. 62 (1891), enforcing in rem 
the Oregon statute which provides that every boat 
or vessel used in navigating the waters of the state 
of Oregon shall be liable and subject to a lien for 
damages or injuries done to persons or property b 
onee boat or vessel. Oregon Code (Comp. 1902), 3 


The Garland, 5 Fed. 924 (1881), upholding the 
Michigan statute in a suit in rem, although statute 
gives no lien. 

47 The City of Norwalk, 55 Fed. 98 (1893). 

48 Robinson v. Detroit & C. Steam Nav. Co. 20 
Cc. C. A. 86, 43 U. S. App. 190, 73 Fed. 883 (1896). 

49 Rundell v. La Compagnie Générale Transatlan- 
tique, 94 Fed. 366 (1899), and 49 L.R.A. 92, 40 
C. C. A. 625, 100 Fed. 655 (1900). 
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ered to have arisen within the French terri- 
torial jurisdiction. In this condition of the 
adjudications, the Hamilton Case 5° reached 
the Supreme Court of the United States. The 
suit arose out of proceedings to limit liability 
taken in the United States district court of 
New York. The owners of the colliding ves- 
sels were both corporations of the state of 
Delaware. Each ship had its home port in 
that state. The collision occurred at sea, off 
the coast of Virginia. Both vessels were held 
at fault by the district court, the circuit court 
of appeals, and the Supreme Court, successive- 
ly.51 Eight persons (1. e., five passengers and 
three mariners) were drowned in the disaster. 
There was no pretense that any of them had 
been negligent, and their representatives, un- 
able to recover damages by the law of the 
flag, sought relief under the statute of the 
particular state where the ships happened to 
be domiciled. The statute, after enacting that 
actions for injuries to the person shall not 
abate by reason of the plaintiff’s death, pro- 
vides that “whenever death shall be occasioned 
by unlawful violence or negligence, and no 
suit has been brought by the party injured to 
recover damages during his or her life, the 
widow or widower of any such deceased per- 
son, or if there be no widow or widower, the 
personal representatives, may maintain an ac- 
tion for and recover damages for the death 
and loss thus occasioned.” 5? 

The libellants contended that the ships, al- 
though actually on the high seas, were still 
constructively portions of the territory of the 
state of Delaware, and subject to her laws. 
Counsel for the shipowner urged, with much 
force and cogency of reasoning, that the re- 
lation of the parties should not in admiralty 
be regarded as fixed by the laws of a particu- 
lar state when the injury occurs on the open 
sea, through a purely marine tort, and that the 
Federal courts of America should, in admi- 
ralty, decide the liability for wrongs com- 
mitted outside of territorial waters by the 
rules of admiralty as administered by the Fed- 
eral forum, which forum gives no damages for 
death. And it was further urged that no state 
can, by legislation, destroy the very symmetry 
of the martime law of the Union, to preserve 
which was a controlling reason for conferring 
on the general government exclusive jurisdic- 
tion in admiralty. 

But notwithstanding the argument at the 
bar, the doubt expressed by the court twenty 
years before in the case of Butler v. Boston 
& S. S. S. Co.53 was now finally resolved by 
the Supreme Court in favor of the validity of 
the Delaware statute, and it was further held 
that the act was not confined to deaths occa- 
sioned on land, but that it created an obliga- 
tion for deaths occasioned at sea which could 
be enforced in admiralty. And thus the oper- 
ation of the rule under which Judge Brown 


60 207 U. S. 398, 52 L. ed. 264, 28 Sup. Ct. Rep. 
133 (1908). 

61134 Fed. 95 (1904), 77 C. C. A. 150, 146 Fed. 
724 (1906); 207 U. S. 398, 52 L. ed. 264, 28 Sup. Ct. 
Rep. 133 (1907). 

§2 Act of Jan. 26, 
March 9, 1901. 


1886, as amended by act of 
Del. Laws, 1901, vol. 31, p. 500. 
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had merely applied the New York statute to 
the strictly territorial waters of that state, and 
under which Judge Taft had only enforced the 
Canada statute on the strictly territorial waters 
of the Dominion, was now extended by the 
Supreme Court to the ocean itself; and the 
Delaware statute was there applied by the fic- 
tion that her ships were legally still a part of 
Delaware territory, although they were actu- 
ally on the high seas of all nations. The court 
said further that the result of a state statute 
giving a proceeding in personam would not be 
the creation of different laws for different 
Federal districts. The liability would be rec- 
ognized in all. Nor would this create any lack 
of uniformity. Courts constantly enforce 
rights arising from and depending on other 
laws than those governing the local transac- 
tions of the jurisdiction in which they sit. 
But the court carefully added that it was not 
concerned with these considerations in the case 
before it. The legislation of the United 
States has enabled the owner to transfer his 
liability to a fund and to the exclusive juris- 
diction of the admiralty, and he had elected to 
do so. That fund being in course of distribu- 
tion, “all claims to which the admiralty does 
not deny existence must be recognized, wheth- 
er admiralty liens or not,” since the Federal 
statute allows the liability to be asserted and 
proved against the fund. 

The views thus expressed in the Hamilton 
Case were inevitably followed by the enforce- 
ment of the law of France in the case of “La 
Bourgogne.” That vessel was, as already 
stated, sunk in collision by 4 British ship on 
the high seas 60 miles off Sable island. Most 
of her passengers, her captain, and other prin- 
cipal officers and many of the crew, went down 
with her. The case, like the Hamilton Case, 
came before the Supreme Court upon proceed- 
ings taken by the shipowner himself to limit 
liability. The value of the surrendered prop- 
erty, consisting of lifeboats and rafts, was 
supposed not to exceed $100, while the total 
claims presented aggregated more than $2,- 
000,000. Many death claims figured in the list. 
While “La Bourgogne” was held liable for the 
single fault of proceeding too fast in a fog, no 
privity or knowledge was proven on the part 
of La Compagnie Générale Transatlantique 
and the company’s right to limit liability was 
sustained. The total fund for distribution con- 
sisted of the lifeboats and rafts; plus freight 
and passage money prepaid for the voyage 
from New York to Havre, aggregating in all 
less than $23,000. 

The ultimate decision in the case of “La 
Bourgogne” might, in view of the prior evolu- 
tion of the maritime law already noted, have 
been reasonably anticipated. In fact, Mr. C. 
Philip Wardner, of the Boston bar, had fore- 
cast the result of the litigation in an able 
critique of the earlier and contrary rulings in 
Illinois concerning the same collision.54 

The Supreme Court in that case had applied 
the well-known doctrine of the law of the 


53 130 U. S. 527, 32 L. ed. 1017, 9 Sup. Ct. Rep. 
612 (1889). 


5421 Harvard L. Rev. 1-22, 75-91. 
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flag to a tort on the high seas. But in the 
Hamilton Case it was not the law of a foreign 
power, but the law of a particular state of the 
American Union which was applied to a tort 
similarly committed. The vessels registered 
in Delaware carried the flag of the United 
States of America, and not the flag of Dela- 
ware. The two ships involved in the collision 
were bound, one from a port of New York 
to a port of Virginia, and the other from a 
port of Virginia to a port of Pennsylvania, 
and consequently were engaged in commerce 
among the several states. The legal embar- 
rassment is apparent, arising from the duality 
of sovereignty in the American government. 
The several states are, on the one hand, mere 
integral parts of an entire domain constitut- 
ing the United States of America, and have 
ceded to the central authority an absolute and 
exclusive jurisdiction in admiralty. On the 
other hand, they have retained as independent 
sovereignties a jurisdiction over the unceded 
or unprohibited areas of governmental power. 
And thus Delaware has been treated by the 
Supreme Court as a sovereign entity legislat- 
ing for an American ship while on the high 
seas, because the vessel was registered in a 
port of Delaware and would by legal fiction re- 
main everywhere a part of her territory. But 
even if we are persuaded of the correctness 
of the decision in the case of “The Hamilton,” 
the present situation is anomalous, and the 
principles enunciated, if applied to support an 
independent action brought by the personal 
representatives of the deceased against a ship 
or owner to recover for death, may lead to 
great difficulties and certainly to unsatisfactory 
results, unless Congress enacts a general death 
statute. 

In 1875 the Supreme Court declared that the 
“Constitution must have referred to a sys- 
tem of law coextensive with and operating 
uniformly in the whole country; that it could 
not have been the intention to place the rules 
and limits of the maritime law under the dis- 
posal and regulation of the several states, as 
that would have defeated the uniformity and 
consistency at which the Constitution aimed 
on all subjects of a commercial character af- 
fecting the intercourse of the states with each 
other or with foreign states.” The court fur- 
ther said that it would undoubtedly be far 
more satisfactory to have a uniform law regu- 
lating such liens.55 

Delaware, the first state to adopt the Con- 
stitution of the United States, undoubtedly 
surrendered to the courts of the Federal gov- 
ernment exclusive jurisdiction in admiralty, 
and to the Federal Congress the power to reg- 
ulate commerce with foreign nations and 
among the several states. To say, then, that 
an individual state, like Delaware, may, in the 
absence of paramount legislation by Congress, 
regulate the rights of those who travel on the 
high seas in American ships registered at her 
ports, is indeed an anomalous, even if it be, 
as it probably is, a necessary, sequence to ear- 
lier decisions. The law of the sea is of uni- 
versal obligation. No single nation, certainly 


55 The Lottawanna (Rodd v. Heartt), 21 Wall. 
558, 22 L. ed. 654 (1875). 
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not a single state, should be allowed to cre- 
ate obligations for the world.5® “Everywhere 
the sea’s the sea.” 

Looking to the future, it would perhaps 
have been more fortunate for the court of 
last resort to adhere to its own law, the law 
of the admiralty forum, and to deny to the 
representatives of those killed in the collision 
the damages which could not be recovered un- 
der the general maritime system, but only by 
the special statute of Delaware. Congress 
could then have changed the legal rule. 

From the foregoing it is apparent that there 
is no present right of recovery for loss of 
life by negligence on the high seas, either by 
the general maritime law of the United States 
or by Federal statute. It is now also settled 
by the Hamilton and La Bourgogne Cases, that 
if the owner of an offending ship surrenders 
the remains of his property with freight pend- 
ing in order to limit his liability, persons en- 
titled to an action by reason of the death of 
their decedent under the law of the ship’s flag 
or domicil, will be allowed, upon being brought 
into court, to participate in the distribution of 
the fund. But, on the other hand, it has not 
yet been determined by the Supreme Court in 
a case of death on the high seas, that a lien 
created upon the ship itself by a statute of 
one of the American states will be enforced 
in admiralty, nor has it been expressly decided 
by that court that an action in personam will 
lie in the admiralty under a statute of the 
state of the ship’s domicil. What may be the 
next step in the development of the law does 
not yet appear. 


Congress Should Act. 


It is hoped that Congress may speedily grant 
the right of civil redress in death cases pro- 
vided by Lord Campbell’s act and the Con- 
tinental Codes. A private remedy for the 
negligent deprivation of life, existing through- 
out western Europe, and in most of the Ameri- 
can states, as well as in the Federal district of 
Columbia, it behooves the United States in 
their national capacity to assimilate their law 
to the European law and that of the component 
states of the Union. 

It is true that the American courts of ad- 
miralty have, without the aid of a statute 
found in several instances of death, the means 
of preventing the injustice which would have 
followed an adherence to the law of the ad- 
miralty forum, for the paramount and univer- 
sal law “laid up in the bosom of God” upholds 
the sanctity of human life. Justice, the great 
interest of mankind on earth, is the ligament 
which binds the civilized nations together.5? 
-It knows no distinction of nationality, of time, 
or of place. Its universality, its duration, and 
its immutability are thus portrayed in the lofty 
words of the greatest of Roman orators: 
Nec erit alia lex Romae, alia Athenis, aha 
nunc, alia posthac; sed et omnis gentis, et omni 
tempore, una lex, et sempiterna et immutabilis 
continebit 58 


56 The Scotia, 14 Wall. 170, 20 L. ed. 822 (1872). 

57 Webster’s Address on Story. i 

58 Cicero, De Re Publica. III, 28-33 (Tauchnitz, 
Leipzig, 1865, p. 214). 


American Merchant Marine 
BY LEWIS NIXON 


S the shipping ques- 

tion a simple one? 

Yes and no. The 

writer has been 

studying it for 

twenty-seven years, 

and for the past 

twelve years has de- 

voted an hour a day to re- 

search and _ consideration, 

and yet each day finds some 

phase of the question that is 

new. And yet in general it 

is simple. Ignoring history 

and experience, there are many who, 

when the humiliating facts connected 

with our dependence on foreign nations 

are once appreciated, jump to conclu- 

sions and with the cocksure tendency of 

the age wish to apply coal tar panaceas 
to cure a chronic malady. 

I shall not attempt to follow the his- 
tories of maritime nations, as they can 
be read by those interested, but I shall 
tell what we have done; and give in a 
simple story how we gained the mastery 
of the seas, and how, through being 
tricked by abler statesmanship, we have 
lost it. 

In order that the reader may study this 
great question for himself, I shall give 
facts and few conclusions; for while I 
have definite and positive ideas they all 
arise from a study of history, and if I 
present aright the history the conclusions 
will follow as a natural sequence. 

When the thirteen colonies of Great 
Britain achieved their independence they 
were impoverished, without an adequate 
merchant marine, and conditions were 
such that continuing as they were their 
poverty would be increased and their ma- 
rine would vanish. The great men 
brought to the front by great events real- 
ized that the three pillars of a nation’s 
greatness were commerce, agriculture, 
and manufacturing. 


Regulation of Commerce. 
The thirteen states had as many means 
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of regulating commerce, leading to end- 
less confusion and loss; so it was seen 
that a central power to regulate com- 
merce was essential, and such necessity 
was the compelling cause of the forma- 
tion of the Union and the adoption of 
our Constitution. 

The various states delegated their sep- 
arate powers to regulate commerce, to 
the central government, and this power 
was accepted as a sacred pact or duty 
which must be exercised. 

It will be said that the power to reg- 
ulate commerce certainly means such reg- 
ulation as will prevent its disappearance. 
Yet, while we have in the past carried 
as much as 93 per cent of our foreign 
commerce, we now carry less than 8 per 
cent, and our merchant marine in the 
oversea trade is less than it was in 1810, 
—one hundred years ago. 

There is a tendency to regard the Con- 
stitution as a thing of the musty past, and 
a school of foreign political economy has 
been foisted upon us in late years, where- 
in the fetish of cheapness is held up as 
the chief end of man for others, while 
given the lie in all lines of national en- 
deavor in practise by the very ones who 
preach it. 

We are safe in assuming that those 
who took part in the drafting of our Con- 
stitution knew what they meant by its 
provisions. They were leaders in public 
thought, and its ideals and intentions 
were carried into effect by the same men 
by appropriate legislation in our national 
Congress. 

Let us see how they interpreted the 
meaning of “to regulate commerce,” by 
examining the laws passed that we might 
build up and provide for the mainte- 
nance of an American merchant marine. 

First, a discrimination was made by 
allowing a duty of 10 per cent less on 
goods imported, if brought in American 
bottoms. Differential tonnage taxes 
were provided, 6 cents per ton on Ameri- 
can vessels, 30 cents per ton on American 
built and foreign owned vessels, and 50 












cents per ton on foreign built and owned 
vessels. The great Asiatic trade was se- 
cured by grading duties on tea far high- 
er in foreign vessels than in American 
vessels. American registry was confined 
to American built vessels. The same 
care for a man under our flag at sea as 
on shore inspired laws to secure a prop- 
er food scale for American seamen. In 
seven years our shipping increased 385 
per cent, and by 1826 we were carrying 
93 per cent of our foreign trade under 
the American flag. 


Direct and Indirect Trade. 


In 1815, as the price of peace with 
Great Britain, we abandoned, by a con- 
vention signed with her, further discrim- 
ination in the direct trade. 

Since direct and indirect trade will be 
mentioned often in this article I will here 
say that by direct trade we mean trade 
with a nation in its own ships; by in- 
direct trade, trade with a nation with 
ships not under that nation’s flag. That 
is, if an English ship brings products 
here from London this is direct trade, 
but if it brings them from Lisbon it is 
indirect trade. 

Foreign wars which resulted in giving 
us great advantage as a neutral power 
prevented this act from being as harm- 
ful as it might have been, but its results 
were adverse, and prevented our realiz- 
ing the advantages of our neutrality as 
we might have done. But in 1828, in the 
hope that we might gain the trade of the 
West Indies, by a crowning act of un- 
wisdom and mistaken legislation, we 
threw open our indirect trade by sus- 
pending our right and duty to regulate 
commerce in the indirect trade. 


Decline of Our Merchant Marine. 


This betrayal of a constitutional duty 
brought about the decline of our mer- 
chant marine. You will be told that the 
reasons are economic, that the change 
from wood to metal for hulls of ships, 
from sails to steam for propulsion, our 
Civil War, and the great problems and 
demands of internal expansion, are the 
reasons for the decline. But the decline 


began immediately after we ceased to 
regulate commerce as provided by the 
Constitution, and, while the above influ- 
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ences helped us along the downward 
path, they came years after it started, 
and a study of the question shows that 
had they not been operative there would 
have been no revival. 

Other factors, such as discriminations 
against our vessels by insurance compa- 
nies and rating companies, the bonded 
warehouse system giving credit for du- 
ties; contracts for advance charters, rail- 
road rebates, foreign shipping pools or 
conferences and the payment of $46,- 
000,000 a year in the aggregate by other 
nations to aid their marines, have supple- 
mented this betrayal by our national leg- 
islators of a duty enjoined by their oath 
to support the Constitution. 


Reviving Our Maritime Power. 


Before discussing remedies, let us see 
whether rehabilitation is worth while. 

We are paying not less than $300,- 
000,000 a year to foreign vessels to do 
the carrying of our people and our prod- 
ucts on the oceans. We shall double our 
foreign trade in the next twenty-five 
years. We find upon examination of 
statistics that more and more of our ex- 
ports consist of manufactured articles 
that must seek markets through compe- 
tition, and less and less of such products 
as foreign nations must buy to feed their 
people and factories. 

In 1907 we exported, in round num- 
bers, $1,800,000,000, and imported $1,- 
200,000,000; so that, other things being 
equal, this balance of trade statement 
should indicate a credit abroad of about 
$600,000,000; but every time a steamer 
went out taking a few hundreds of thou- 
sands of gold a shiver went through our 
financial districts, so there must be an 
unaccounted drain in some quarter. 
This is the vast sum paid for ocean 
transportation, and as long as this is not 
kept at home we must dig and delve and 
sweat to produce an excess of exports 
over imports; for commerce includes 
transportation as well as trade or barter, 
and a balance of trade statement as or- 
dinarily given is as misleading as would 
be the statement of a merchant which 
did not include his delivery charges. We 
must add our transportation charges to 
our imports, as they are the price paid 
for the product of a foreign plant just 
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as much so as if that product were a bolt 
of silk or a case of wine. 

It is said that we get value received. 
But it cannot be denied that if we carry 
our exports in our own ships, we in- 
crease our credit abroad where we want 
it increased, while if we bring our im- 
ports in our own vessels we reduce our 
debt at home where we want it reduced. 
While our exports may be carried very 
well, it is certain that, with all trade con- 
nections in foreign hands, they can large- 
ly control the disposition and prices. 
English freight charges, for example, 
range the highest, while they get our 
goods at the lowest possible rates. 
Wheat is at times so poured into Liver- 
pool and Bristol, and so sags the market, 
that the price of wheat is lowered upon 
the most distant farm. 

I shall not go into the industrial, eco- 
nomic, military, and political reasons that 
force an independent nation to have a 
marine of its own, as the discussion of 
any would take an article longer than 
this one; but I shall content myself with 
saying that, until we stop this drain of 
our basic money, we shall be subject to 
recurrent periods of depression. 

Without uniform prosperity, we can- 
not have cheap money; with the menace 
of a possible call, manufacturers cannot 
undertake programmes covering several 
years, nor extend credits. Naturally this 
affects our competitive export trade. 

In our early history many adverse bal- 
ances of trade were turned into favor- 
able balances of commerce by the earn- 
ings of our merchant fleet. 

A nation which depends upon other 
nations to do its carrying on the sea is 
tributary to the nations that do its carry- 
ing, and, as its dependence increases, so 
will the tribute. 

We are faced upon the oceans by a 
monopoly of ocean carriage, together 
with inordinate naval power; vet the 
very men who rail against domestic mo- 
nopoly not only fail to appreciate this 
great menace to our national independ- 
ence and prosperity, but actually belittle 
the efforts of those who are attempting 
to awaken our people to a realization of 
it. 

The merchant marine necessary to 
make us a creditor nation not subject to 
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panic and bankruptcy in case of foreign 
wars between our present carriers is one 
of from 6 to 7,000,000 tons. 


Mail Lines. 


Mail lines are an important part of a 
merchant marine system, but far from 
the most important part. In fact, efforts 
to establish mail lines can have no war- 
rant unless as means to the establish- 
ment of a cargo carrying merchant ma- 
rine. They are not even the first steps 
to be taken, for while we should get the 
mail lines if we bring about a demand 
for cargo vessels commensurate with our 
trade, it does not follow that the estab- 
lishment of mail lines, except accompa- 
nied by a preference for them and cargo 
vessels as well, will bring the cargo ves- 
sels. We might even conceive of our 
mail lines run at government expense 
carrying the letters that order and the 
drafts that pay for freight carried under 
foreign flags. 


Subsidies. 


At present lacking the all-pervading 
mercantile plant with world-wide con- 
nections that we had in the days of our 
marine prosperity before we suspended 
our right to regulate our own commerce, 
it costs more to carry freight under the 
American flag than under foreign flags. 
So much is this the case that if we gave 
ships to our people to-day and still re- 
fused to carry out the pact of the Consti- 
tution to regulate commerce, they could 
not run them in competition with those 
of other nations who, together with low- 
er wages and cheaper food, are aided by 
governmental preference, insurance, and 
rating discriminations, subsidies, subven- 
tions, and the devices which were sub- 
stituted for such discriminatiom as we 
gave up in their favor. For ours is a 
government of limited powers clearly de- 
fined, and when we deliberately relin- 
quished our power to regulate commerce 
in ways that squared with the Consti- 
tution, other nations could substitute de- 
vices that we under our limitations are 
powerless to meet. 

I regard payments out of the National 
Treasury to equalize operating costs as 
not only unconstitutional, but ineffective. 
Even with equality of cost of running, 
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we obtain only a possibility to compete, 
but competition does not secure employ- 
ment. What we want is a demand for 
American ships based upon a growing 
trade in American bottoms, and the ships 
will come quickly enough without gov- 
ernment aid. 


Regulation of Indirect Trade. 


To-day nearly 60 per cent of our for- 
eign trade is indirect. A simple regu- 
lation of our indirect trade strongly 
handicapping foreign vessels would 
throw this trade to our vessels and bring 
about an immediate demand for them. 
We have been so long in subjection to 
the foreign steamship agent, the foreign 
insurance agent, and the foreign mer- 
chant, that any proposal looking to the 
assertion of such an intention will be 
looked upon by them and the nations 
who foster them as an interference with 
vested rights. 


Our True Policy. 


We are building a canal at a cost of 
500,000,000 and talk of opening it in 
1915, and yet make no move that will se- 
cure American ships to ply in it. Of 
course it should be made a free highway 
for American ships, but this idea will be 
combatted by the same argument ad- 
vanced against other really helpful leg- 
islation; that it might hinder those who 
now monopolize our commerce and so be 
displeasing to them. The new school 
finds it impolite and boorish to safeguard 
American privileges. 

The United States is a world power 
and vitally interested in world commerce. 
As nations increase in wealth and de- 
sires, ocean carriage augments in volume 
and importance. We have of late been 


paying great attention to monopoly at 
home, while a menace of vast portent has 
grown upon the oceans. Our commerce 
must not be monopolized by England, 
Germany, Japan, or other nations, for 
monopoly leads to abuse, as can be seen 
by anyone familiar with ocean carriage. 
The strategy of trade is as important as 
the strategy of war, and enlightened pa- 
triotism requires that we safeguard our 
country against any and all possible ad- 
verse combinations. We are faced upon 
the ocean by a monopoly of shipbuild- 
ing, of commerce, and of the arts and 
accessories of navigation, together with 
inordinate naval power. Such a con- 
dition, threatening our prosperity and 
our independence, should arouse us to 
immediate action. 

Now in conclusion let me say that 
there is no way that we can resume our 
destined place upon the oceans without 
displeasing some one, and the greater 
the benefit a country receives from our 
suspension of the right to regulate com- 
merce the greater the resentment against 
any and all steps taken to resume such 
regulation. We cannot reap without 
sowing. Nations concede no rights that 
are not asserted. Whatever the means 
employed, such is our prostration, they 
must be drastic and compelling, or they 
will fail and so lead to further loss and 
discouragement. Jefferson in speaking 
of the discriminating policy said: “It 
is not to the moderation and justice of 
others we are to trust for fair and equal 
access to markets with our productions, 
or for our due share in the transporta- 
tion of them, but to our own means of 
independence and the firm will to use 
them.” 











The Regulation of Business by Law 


BY J. H. PAXTON 
Of the New Mexico Bar 


INCE the beginning 
of civilization, busi- 
ness, as a _ phase 
of human conduct, 
has been regulated 
to a greater or less 
extent by law; the 

fundamental _ statute 

upon this subject being 

some form of the Eighth 

Commandment, “Thou shalt 

Mi, not steal.” The established 

x method of regulation has 

been the natural method of 

the physical and spiritual world, through 

general laws or statutes, sanctioned by 

penalties inflicted on the wrongdoer by 

the state, or by liabilities imposed on the 

wrongdoer by law, and exacted of him 

by the injured person through the pub- 
lic instrumentalities of the courts. 

It is characteristic of the natural 
method of regulation that the law is al- 
ways general; and whether a particular 
act is a violation of the law can be au- 
thoritatively determined only after the 
event. As in the case of the natural and 
divine law, so in the more artificial sys- 
tem of the state: the individual must de- 
termine for himself whether a proposed 
act will offend the law or not, and must 
suffer the consequences of his mistake, 
either by way of penalty or liability; for 
his ignorance of the effect or meaning of 
the law will not excuse him. 

Another characteristic of the natural 
method of regulation is that it operates 
on the natural person, upon whom the 
penalty or liability falls; for seizures, se- 
questrations, and forfeitures of property 
are merely a form of enforcing personal 
punishment. And upon the strict theory 
of conformity with natural and divine 
law, the more artificial human law should 
contemplate only the natural person or 
“God-made man,” who has a soul and 
conscience; for the enforcement of the 


law depends chiefly on the aggregate 
conscience of the social community. 
But human ingenuity, for its own con- 
venience, has created an artificial person, 
the corporation or “man-made man,” a 
separate and distinct entity, subject to a 
legal liability, but without any individual 
moral responsibility which the law can 
lay hold of. For many centuries the cor- 
poration was used merely as a business 
means or instrumentality, and as such it 
served, and is still capable of serving, a 
very useful purpose; the moral respon- 
sibility of its constitutent natural per- 
sons being kept alive and subjected to the 
operation of the law. But by a fiction of 
law the corporation has always been re- 
garded, in the eye of the law, as a per- 
son and entity distinct from its individual 
constituents ; and a startlingly sudden de- 
velopment of the system of artificial rules 
based on this fiction, and of the applica- 
tion of the natural rules to the facts and 
circumstances of corporation business, 
corresponding to the development of 
the corporation itself, has in recent 
years made a Frankenstein of this use- 
ful business instrumentality. In _par- 
ticular instances the artificial person 
has grown so great, and its constituent 
natural persons have been so multiplied, 
and their individual relations to the ar- 
tificial person so minimized and attenu- 
ated, that these latter are relatively in- 
visible to the naked eye of the law. Or, 
to abandon the metaphor, the law, oper- 
ating within rules and forms of evidence 
and procedure originally devised for nat- 
ural persons, but now outgrown by the 
giant corporations, is no longer able to 
reach through the artificial person and 
lay hold of the conscience of its natural 
constituents. Consequently the deter- 
rent effect of legal punishment és in large 
part lost, when the great corporation is 
the offender, and, worse still, the punish- 
ment is little more than a mere formality. 
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Civil and social disgrace or disqualifica- 
tion can have no terrors to an unmoral 
entity, incapable of political rights or so- 
cial privileges, and whose very existence 
is a legal fiction. And the enforcement 
of a mere pecuniary liability effects nei- 
ther penance nor repentance, where there 
is no conscience to stimulate. The stock- 
holder exercises no individual control 
over the mass of wealth which really 
constitutes the corporate entity, and 
hence feels no individual responsibility ; 
the director is a mere manager or agent 
for the indeterminate multitude of stock- 
holders, and easily passes up the moral 
responsibility, the effect of which is dis- 
sipated by subdivision before it reaches 
the ultimate owners. It is apparent that 
the business conduct of large corpora- 
tions cannot properly be regulated by 
law, according to the natural method of 
regulation. 


Methods of Regulation. 


Conditions have not changed except in 
relation to the great corporations; and 
the problem is more exactly stated thus: 
How are we to regulate big corporation 
business by law? There are but two 
modes of solution: First, to devise new 
laws and new methods of legal operation 
adapted to the peculiar nature of the cor- 
poration ; or, second, to devise new meth- 
ods of legal operation, that is, new rules 
of evidence, procedure, and process, 
whereby the old laws can reach through 
the corporate person to the natural per- 
son who is always behind it. 

The first-mentioned solution does not 
commend itself. Principally, because it 
will introduce a double rule of human 
conduct, the two branches of which must 
necessarily diverge in practice. In fact, 
the divergence is already evident; for it 
is too common for men to incorporate in 
order to do that which they would not 
dare attempt on their individual respon- 
sibility. Already the corporation is used 
as a buffer against moral and legal re- 
sponsibility; and the practice would in- 
evitably increase under such a double 
tule. Moreover such regulation would, 
for the most part, be effected by means 
of bureaus, largely executive, and there- 
fore political in character; a corporation 
bureau must be marvelously constituted 
to escape the influence of the vast politi- 
cal power of big business. 
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The common law regulates human 
conduct by operating on the natural per- 
son. New rules must be devised, 
whereby the law can reach through 
the artificial person and lay hold of 
the natural person. This seems a 
simpler task than the invention of a 
distinct system of law applicable to cor- 
porations; more effective, because op- 
erating on the natural person with a 
conscience; and less liable to abuse, be- 
cause less arbitrary and artificial. It is 
marvelous what can be effected by one 
short and simple rule of law, such as 
the statute of uses, which swept away a 
vast mass of abuses and evasions of the 
statutes of mortmain. In connection 
with a compulsory registration of cor- 
poration boards of directors, consider 
the effect of some such statutory rule 
of evidence as this: Hereafter proof 
of any fact, as against a corporation, shall 
be deemed conclusive proof on the same 
fact as against any member or members 
of its board of directors; and whenever 
any fact will be presumed as against a 
corporation, the same fact shall, in the 
same degree of conclusiveness, be pre- 
sumed as against any member or mem- 
bers of its board of directors; provided, 
however, that any such director may re- 
but such conclusion or presumption only 
by clear and satisfactory proof showing 
that he actively and in good faith en- 
deavored to prevent the corporation from 
committing the offense charged. It 
seems that such a statute would violate 
no natural or constitutional right. It 
is a recognized fact that the board of 
directors is the corporation, in so far as 
its positive action is concerned; and an 
unlawful combination is a mere harm- 
less intention until it proceeds to some 
overt act. And when a man puts him- 
self in the position of directing any in- 
strumentality, it is but just that he 
should bear the responsibility of such 
direction, unless he can positively clear 
himself. 

The rule of evidence here suggested 
may prove inadequate, but there is no 
doubt that an adequate rule or system 
of rules can be devised upon the princi- 
ples of the common law. It is axiomatic 
that guilt is personal, and the common 
law can find a way to catch the guilty 
person. The simpler the rule, the bet- 
ter; and it is incumbent upon the legal 
profession to work it out. 





Government or Private Ownership 


of Trusts 


BY MORRIS HILLQUIT 
Of the New York City Bar. 


[Ed. Note.—No one is better qualified than Mr. Hillquit to present the views of those who 
advocate government ownership of the trusts, rather than their dissolution or regulation. We 
present his paper as an interesting contribution to that phase of the discussion.] 


HE trust problem 
has of recent years 
become the most 
frequent and popu- 
lar topic of dis- 
cussion in Ameri- 
can assemblies and 

in the American 

press. And there is a good 

reason for it. The trusts 

are not a mere political 

issue, nor an abstract aca- 

demic problem. They are a 

powerful reality with which 
we all come in painful daily contact. 
They produce most of the things we 
need, and fix their quantity, quality, and 
price. They practically determine how 
much we shall eat, what we shall wear, 
and how we shall live. The trusts are 
very much interested in us, and we are 
at last beginning to be somewhat inter- 
ested in them. To-day we may still 
consider what we shall do with the 
trusts; to-morrow we may have only the 
sad privilege of reflecting what the trusts 
have done to us. 

What shall we do with trusts, then? 

It seems to me that the question can- 
not be answered satisfactorily without 
reference to the true meaning, the 
origin, methods and effects of the sub- 
ject under consideration. 


Origin and Growth of Trusts. 


I will therefore begin with a defini- 
tion, and say that a trust is a combina- 
tion of private capital controlling an in- 
dustry or a substantial part of it. It 
may be based on special privileges, such 
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as patents, franchises, or protective tariff, 
or it may be based on the ownership of 
the principal sources and instruments of 
production in an industry. It must, in 
all cases, be big enough to exclude or 
largely curtail competition. The trusts 
are not inventions of rapacious Ameri- 
can capitalists. They are the logical 
medium of modern wealth production, 
and the inevitable culmination of a proc- 
ess of industrial development running 
through many generations. The founda- 
tion for the trusts was laid when the old- 
time hand tool gave way to the power- 
ful modern machine, when the modest 
mechanic’s workshop was supplanted by 
the immense factory, and when in- 
dividual work was succeeded by the sys- 
tem of mass production. Their growth 
was determined by the application of 
steam and electricity to mechanical uses, 
and by the appearance of railroads and 
steamboats, telegraphs and cables. The 
independent mechanic belongs to the 
period of individual custom work; the 
partnership and the small corporation 
answer the requirements of local mar- 
kets, the trusts typify the era of national 
and international markets. That the 
trusts are not accidental in their origin 
and growth is shown by the fact that 
they have sprung up during approximate- 
ly the same period in every country of 
advanced industrial development. Ger- 
many and Austria, England and France, 
have their trusts, as well as the United 
States. The trusts thrive under the pol- 
icy of free trade almost as well as under 
that of protection. They adjust them- 
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selves readily to all climates and tem- 
peraments. 


Effect of Trusts. 


These are the causes and the origin of 
the trusts, and now let us consider their 
effects for good and evil. As mere con- 
solidations, the trusts unquestionably 
represent a distinct improvement over 
competitive business on a small scale. 
They reorganize the industries on a large 
and comprehensive plan. They eliminate 
waste and duplication, and do away with 
expensive and unproductive machinery 
of advertising and canvassing for trade. 
They introduce uniform methods and 
standards in industry, and bring about 
more efficient and economic production. 
The trusts furthermore have the power 
to regulate the supply of commodities in 
accord with the demand, thus avoiding 
overproduction, the principal cause of 
all disastrous industrial crises. 

These beneficial features of the trusts 
are, however, more than offset by the 
evils which they breed. The trusts, as 
they exist to-day, are primarily main- 
tained for the purpose of producing 
profits for their owners and promoters. 
The promoters’ profits are made in the 
organization; those of the stockholders, 
in the operation. 

The first act of the trust is almost 
invariably an enormous overcapitaliza- 
tion. Stocks and bonds are issued out 
of all proportion to the actual value of 
the property invested, and these “se- 
curities”’ clamor for eternal dividends 
and interest. Billions of dollars of such 
trust stocks and bonds are afloat in this 
country to-day, and the people of the 
United States pay an annual tribute of 
hundreds of millions to the holders of 
this paper. The trusts hold a blanket 
mortgage on the people, on the fruit of 
their work and the means of their life, 
and that mortgage covers all generations 
to come. 

To provide for dividends and interest 
on their insane capitalization, the trusts 
must “earn” big profits, and these can 
only be had at the expense of the worker 
and the consumer. 

But more baneful even than the eco- 
nomic evils of the trusts are their moral 
and political effects on the community. 


The trusts have developed crime, fraud, 
and corruption in commercial life to a 
degree hitherto unknown. In their mad 
race for profits, the dollar has become 
their sole aim of life, code of morals, 
and religion. Human life and welfare 
count for nothing. They adulterate, 
falsify, and poison foodstuffs to enhance 
their profits. They neglect safeguards 
in their factories, mines, and mills to 
save the expense. They neglect pru- 
dence in the operation of their roads and 
steamboats to save time. For time is 
= and money is more precious than 
life. 

The trusts, furthermore, have a vital 
interest in subverting the governmental 
powers of the country,—legislative, ad- 
ministrative, aye even judicial,—for the 
advancement of their business. Hence 
they have a direct incentive to seek the 
control of the political life of the na- 
tion. 

The trusts are the greatest menace to 
the democratic institutions of this coun- 
try. 
These then are, briefly stated, the main 
effects of the trusts, both for good and 
evil. 


Proposed Remedies. 


The problem before the country now 
is to devise a method by which all the 
beneficial features of the trusts would 
be preserved and its evil effects elimi- 
nated. No proposed solution of the 
problem can claim to be the solution, 
unless it attains both objects. 

The remedies which are being pro- 
posed for the cure of the trust evil may 
be classified under three heads,—the 
“breaking-up” of the trusts and a return 
to general competition, the government 
regulation of the trusts, and finally gov- 
ernment ownership and operation. Let 
us briefly analyze them in their order. 


Dissolution of Trusts. 


The plan of “breaking-up” the trusts, 
which was once a very popular political 
slogan, is now conceded by most think- 
ing persons to be both impossible and 
undesirable. 

We can as little destroy or prevent 
great consolidations of capital, as we 
can dismember the modern machine, 
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banish steam and electricity, or restore 
the stage coach. Human hand cannot 
stop the wheel of progress, nor revive 
the ages that have gone down into his- 
tory. The United States Supreme Court 
has recently tried that experiment, and 
nine men have solemnly sentenced two 
monster trusts to death and oblivion. 
They have decreed that the Standard Oil 
Company and the American Tobacco 
Company be disintegrated and dissolved 
into their original component parts, and 
have ordered that the stockholders, who 
are identical in, all “disintegrated” con- 
cerns, forthwith begin a fierce competi- 
tion with themselves. I understand that 
the stock of the Standard Oil Company 
has since increased in value about $200,- 
000,000, and that of the American To- 
bacco Company about $100,000,000, and 
the public notices no frenzied competi- 
tion between the original constituent 
companies, nor any reduction of prices. 

But even if it were possible to break 
up the trusts, and to return to a system 
of general competition with its attendant 
inefficiency, waste, and industrial chaos, 
it would be about as desirable as a re- 
turn to feudal disorder or slave economy. 


Regulation of Trusts. 


Let us then turn to the other pro- 
posed remedy, that of government regu- 
lation of the trusts. It is undoubtedly 
saner than the adventurous notion of 
destruction, and may have some merit as 
a temporary, transitional measure. But 
it is not a solution of the problem. At 
best it is a compromise. It does not 
touch the root of the malady, and what 
is worse, it threatens new and greater 
public evils. 

Government regulation, as I under- 
stand the term, means such control and 
active interference by the government in 
the operation of trustified industries as 
will insure the elimination of their prin- 
cipal evils. That involves cutting down 
trust profits to a “reasonable” norm, 
compelling trusts to improve their serv- 
ice and to better the condition of their 
employees. Let us see what that task 
implies. 

The first question that would confront 
the government would be to determine 
what is a “reasonable” profit. There is 
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really no natural or logical standard by 
which to measure the reasonableness of 
profits, and, as a matter of fact, any 
“profits” representing workless income 
are a purely arbitrary levy upon the in- 
dustry of the workers and are unjust 
and unreasonable. But let us assume 
the government will fix it at 5 or 6 per 
cent. To compute such profits it will 
be necessary, first of all, to determine 
the principal upon which they are to be 
paid. It is obvious that any limitation 
of the rate of profits must be futile so 
long as the trusts are allowed to water 
their capital without restriction. The 
government will therefore have to limit 
the capitalization of the trusts to the 
actual value of their invested assets, and 
will have to determine the latter in each 
case. It will next have to ascertain the 
volume of business of each concern and 
the cost of production, eliminating from 
the latter all wasteful and needless fac- 
tors, such as exorbitant salaries of of- 
ficials, etc. It will then have to fix the 
prices of commodities and rates of serv- 
ices, and fix them absolutely. A mere 
maximum price will not check ruinous 
competition, a mere minimum price will 
not solve the problem of the consumer. 

To insure better service the govern- 
ment will have at all times to examine 
the quality of the product or service, to 
establish standards, and make regula- 
tions for them. 

And finally to force better treatment 
of the employees, the government will 
have to fix minimum wages and maxi- 
mum work hours, and establish proper 
safeguards and sanitary conditions in the 
plants. 

In other words, the government will 
manage the industries, direct the opera- 
tions, and do the accounting of the trusts, 
and leave to the owners practically noth- 
ing but the task of collecting their profits. 
There is no escape from this conclusion. 
Government regulation must either be 
thorough and follow out the entire pro- 
gram just outlined, in which case it 
comes dangerously near to the dreaded 
plan of “confiscation,” or it may fall 
short of this program, in which case it 
will fail of its purpose. 

There are, however, even more funda- 
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mental objections to government regula- 
tion of the trust. 

The most vicious feature of modern 
industry is the antagonism between the 
employer and the worker, and between 
the producer and the user. Modern in- 
dustry is always in a state of warfare 
and rebellion. The relations between 
employers and employees are character- 
ized by strikes, boycotts, lockouts, and 
blacklists, or at best by a condition of 
suppressed hostility. The relations be- 
tween producers and users are as cordial 
as those between the highwayman and 
his victim. This antagonism cannot be 
removed by government regulation. 

But even more serious would be the 
political effect of government regulation. 
We have had occasion to refer to the 
interference of the business organiza- 
tions with the government and politics 
of the country. This interference is due 
to the fact that the organizations have a 
direct material interest in certain legis- 
lation, and in certain administrative and 
judicial actions. Under a system of 
“government regulation,” every trust will 
be deeply, vitally concerned in the laws 
governing such regulation and in the 
personnel of the regulators. They will 
retain their private wealth and hence 
their power to corrupt the government, 
and they will have a tremendously large 
motive for exerting it. It will not be 
the government that will regulate the 
trusts, it will be the trusts that will regu- 
late the government. 


Government Ownership. 


As against all these measures there is 
proposed the national or government 
ownership of all trusts, and I claim that 
this is the only plan that solves the 
problem and solves it on a basis of rea- 
son and justice. 

For, after all, the trust problem is not 
a mere question of the form of indus- 
trial organization, but one of funda- 
mental principles and methods of pro- 
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ducing and distributing the wealth of 
the nation. What lies at the bottom of 
the seemingly unsolvable trust riddle is 
the contradiction between the social 
character and functions of the trusts and 
their ownership by private individuals. 
The same problem confronts us through- 
out the industrial life of the country. 
The trusts only happen to present it in 
a more acute and palpable form. 

What we call the industries are simply 
the processes by which we secure food, 
clothing, and other necessaries of life 
for the people. The management of in- 
dustries is the process of sustaining 
human life. It is a vitally social func- 
tion, which by its very nature devolves 
upon the community as such, and should 
not be left to private hands, to be con- 
ducted for the enrichment of a group of 
individuals without regard to the public 
welfare. 

Our fertile soil lined with enormous 
treasures of metallic and mineral deposits 
is there for the needs of the people, not 
for the profit of stock gamblers or trust 
promoters. The marvellous modern 
machinery of production and transporta- 
tion, evolved by generations of workers 
and thinkers, is there for the purpose of 
facilitating the task of producing the 
necessaries and comforts of all human 
beings, not for the accumulation of fabu- 
lous wealth in the hands of a small num- 
ber of capitalists. 

The days of the individual tool and 
individual production have passed ir- 
revocably. The modern tool is a social 
instrument. It is operated by the multi- 
tude, it produces for the masses, it is 
indispensable to the life of every mem- 
ber of the community. He who owns 
the tool for the production of the neces- 
saries of our lives owns our lives, owns 
us. The trusts own our tools, hence they 
own us. The only way in which we can 
emancipate ourselves from the trusts is 
by owning the trusts. 








MERICA must 
awake itself to the 
complete conscious- 
ness that the Unit- 
ed States has 
changed the policy 
of a ccentury. This 
Republic has em- 
barked upon new seas. And 
her adventure is fraught 
with great perils, but her 
people are equal to the 
emergencies and are pre- 
pared for the events which 
may pursue the new policy. To charge 
Europe or Asia for the use of our canal 
for shipping is to invite the ports of 
Europe and Asia to lay a retaliation tax 
on all American goods enterting Eu- 
ropean or Asiatic ports. This would re- 
sult in cutting off our foreign trade com- 
pletely. To not charge the world’s ship- 
ping is to be in debt for the construc- 
tion and maintenance of the canal, to 
the loss of $600,000,000 to the American 
people. To charge our own people a 
price sufficient to pay the canal expense 
would equal the freight rates of the rail- 
roads,—and no reduction of rates could 
come from that. To charge ourselves 
nothing is to continue the tax on the 
citizen to pay for and keep up the canal. 
As a business proposition every advan- 
tage is offset by a corresponding evil. 


Monroe Doctrine Now Dead. 


Whatever reasons may have existed 
in the past for the United States to have 
remained an isolated Republic—distant 
and divorced—from the commercial and 
territorial operations of the world, these 
have all been changed and reversed by 
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the policy that has decreed the construc- 
tion of the Panama canal. Heretofore 
America could have remained an integral 
nationality, untouched by European or 
Asiatic countries, save in friendly inter- 
course, and in nowise entering into the 
spheres of these countries, or their com- 
mercial or military entanglements. Un- 
der such conditions, America would elect 
as to whether she would sit in complai- 
sant mood and beckon for trade, and ac- 
cept the consequences whether her in- 
vitation be accepted or rejected. Or 
whether she would move out, and by her 
personal presence prove, by the superi- 
ority of competition, her supremacy, as 
well as her right to partake and enjoy 
the fortunes of the earth for the benefit 
of her citizens. Doubtless with great 
respect, but with little obedience to the 
views of the fathers of this Republic, 
our present government, voicing the 
wishes of the people, have chosen the 
latter course of entering into the affairs 
of the world by moving the legions of 
our forces, both military and commer- 
cial, to the foreign fields of action. We 
have taken the Philippine Islands and 
established government there. We have 
entered with England into a commercial 
control of a part of a Japanese sphere 
in Chinese Manchuria. We have now 
stepped into Central America, seized one 
of the states, and, from military neces- 
sity, appropriated Panama, and lent our- 
selves to a joint scheme of financial ad- 
ministration in Persia. And lastly, we 
have announced the intention of Amer- 
ica,—by military force if need be,—to 
enter into the affairs of China to main- 
tain the neutrality of that country as 
against invading forces of either Russia, 
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Germany, or England. Military detach- 
ments of the United States have been 
sent from the Philippine Islands to the 
new Republic of China, with a view of 
securing this end. 

The question of the wisdom of this 
course is not now to be debated. It is 
a finished fact, and has to be treated as 
an American ‘act, to _ 
be defended by all | 
Americans. 


War Will Result. 


These events of 
our new departure 
necessarily have 
aroused feelings of 
hostility from all 
the countries of the 
Orient. They re- 
gard us, as they. do 
the European na- 
tions of Europe 
who have _hereto- 
fore been bent upon 
the conquest of ter- 
ritory, as intruders, 
if not invaders. 
Japan and China 
now confront the 
fact that, while we 
will not let either of 
them bring their 
citizens into our 
country, we insist 
on forcing them to let our citizens in 
their country. That while we cannot let 
them colonize our territory in an Amer- 
ican country,—we insist upon colonizing 
their territory in an Asiatic country. 
That this will force retaliation from 
these people as penalty for our refusal 
of reciprocity is inevitable. Such is ever 
the course of nations. South America— 
bitter towards us for having forcibly 
wrested Panama from Columbia—and 
Mexico, in fear that our next move is 
that—which clearly it must be—to take 
Lower California (which is the Mexican 
state joining the state of California), and 
Central America, seeing that it is inevi- 
table that the United States must put a 
protectorate over Honduras, Nicaragua, 
and Costa Rica, in order to be assured 
that those countries would maintain such 
peace and order as would permit the en- 
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joyment of the canal by the nations of 
the earth—all have aroused a deep- 
seated feeling of enmity,—though dis- 
guised and smothered, yet smoldering. 
Now that we have cut the Panama canal 
through the isthmus into the Pacific seas, 
Europe has as much right to pass 
through our territory to Asia as we have, 
and Asiatic vessels 
through our canal 
to Europe as ours 
have. While we 
have no treaty with 

Asia to secure this 
. privilege, we have 

with England, and 

the spheres of Eng- 
lish influence both 
in China and Japan 

—where she main- 

tains government— 

will force upon us 
the same privilege 
to the Asiatic in 
this respect as 
granted to Europe. 

In this condition 

we find America 

with the south open 

to the assaults from 

enemies, from Asia 

and from Europe. 
nates These enemies 
: must arise as com- 
mercial competition 
is enforced by us and military aggression 
multiplied in the form of defense of 
our rights in either Central America, 
Mexico, or China. Resentments from 
these entrances upon our part will take 
the form of retaliation. 

The canal in such event will occupy 
the interesting phase of being a weapon 
of assault and injury upon us, as great 
as that of defense and benefit. Central 
America, or the inimical forces in Pana- 
ma alone, with $100 of dynamite, can 
blow the canal out of commission and 
render it useless to the Navy. The Navy 
that is then upon the Pacific would 
promptly be set upon by the combined 
navies of Asia, and we would be power- 
less to reach our own—by the Cape— 
with the Atlantic squadron in time to 
save it from defeat. On the Atlantic 
side, the combined South American coun- 


Case and Comment 


Lock Chambers at Pedro Miguel 


tries, with the secret friendships they 
would get from our enemies. in Europe, 
could hold the Atlantic squadron at bay, 
because of the inability of the Western 
division to make connection through the 
canal to the relief of the Atlantic. 


A Military Republic. 


As the Panama canal was never con- 


structed with a view of commercial 
profits, but merely, as ex-President 
Roosevelt has well said, as “a military 
necessity,” and as President Taft has 
lately officially stated, for the purpose of 
“augmenting the navy,’—it is apparent 
that its whole use is one of military pur- 
pose. This establishes that it is the policy 
of our government to take such steps as 
military necessity may require to enforce 
our pre-eminence in any sphere of the 
world, where the needs of our people 
command, or the spirit of our institutions 
justify. The canal, then, must be so 
fortified that millions of dollars annually 
must be expended for the purpose. It 
must be so surrounded with military 
forces that millions of dollars must be 
expended to maintain the Army. Then, 
in order that in the Pacific there should 
be a navy of such quantity and quality 
as would serve to deter assaults upon our 
Asiatic possessions, this is compelled to 
be in itself sufficiently large to compre- 
hend the complete defense of the Pacific 


coast and Hawaii and the Philippines. 


While on the Atlantic the squadron must 
be so doubled and multiplied in number 
and in quality as to be in itself sufficient 
for the defense to the South Atlantic and 
the Eastern coast, or to co-operate as a 
necessity to protect the canal for all the 
uses for which it was intended, and to 
establish in the world the policy and 
power of America, for which the canal 
is being constructed. Exactly similar 
conditions were experienced by England 
in maintaining the Suez canal. 

The United States, then, from this 
event must clearly recognize that it has 
changed its whole attitude to its own 
people and to the world. From a gov- 
ernment of quiet peace, resting at home, 
alone, and sufficient unto itself, it gradu- 
ates into a government interesting itself 
in the affairs of the world, it enters upon 
the theater of human action over the 
whole earth, and becomes at once the 
target for the assaults of its foes, while 
it places upon the American citizen the 
test as to whether he is ready to make 
the advance for the advantages to be ob- 
tained to the citizenship of his country, 
or prefers to relinquish these hopes to 
accept the security of the undisturbed 
present, with its prospect of supine peace 
and limited destiny. 

The cutting of the Panama canal has 
made a gash in the side of the earth 
through which the to-morrows will run 
red with strange destinies for America. 



































HERE are lawyers 
in legion who claim 
Uncle Sam is 
inconsistent, and 
there are news- 
paper men in legion, 
ever since the In- 
terstate Commerce 
Commission went into ex- 
istence and cut off the 
“passes” for scribes on the 
railways, who have joined 
in on the cry. For,—to 
select just one example out 
of the many,—Uncle Sam allows water 
transportation companies to issue all the 
passes they choose, and you can ride from 
Cincinnati to Newport, Kentucky, and 
on down the Ohio to Lawrenceburg, In- 
diana, gratis, any time you can get the 
favor from the river captains; where, if 
you went half the distance on a “pass” 
by rail, you’d land 
in prison and the 
issuing cOmpany 
would be heavily 
fined. 

Behind all of 
which comes the 
question how the 
interstate commerce 
laws are going to 
be made to apply to 
our canal down in 
Panama, and wheth- 
er American ships 
cannot legally claim 
a right to less tolls 
than the vessels of 
other flags. 

In fact, Panama 
and the canal have 
given birth to stud- 
ies in jurisprudence 
that would test the 
strength of mind of 
men like Marshall 
or Chase. 
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The Law and the Panama Canal 


BY FELIX J. KOCH 





Customs Duties. 


Just for example, the laws relating 
to “customs,” as they are popularly in- 
terpreted. According to the acts of Con- 
gress, the 10-mile strip, otherwise known 
as the Zone, is American soil, acquired 
by purchase, quite as much as is Alaska 
or is any section of the Gadsden or 
Louisiana purchases. You go down 
there, and you are under the flag. 

On either side lies the baby Republic, 
—Panama,—foreign soil quite as much 
as is Russia or Afghanistan. But not 
one person in a thousand, in five thou- 
sand, probably, can tell just when they 
are in and when outside the zone, in 
the interior of the Isthmus. There are 
no customs barriers; folk come and go. 
You buy a Panama hat in Colon, and 
wear it on the hill at Ancon, and not a 
cent of duty. In other words, all our 
Zonites pay no 
duties for the mil- 
lion things they im- 
port. Now go down 
to Panama yourself ; 
buy goods and trunk 
them. Before very 
long you'll come 
home to the states. 
When you get to 
New Orleans the 
customs officers 
search you, and you 
pay heavily for 
everything brought 
along. In other 
words, Uncle Sam’s 
principle would 
amount to this,— 
that people in Flor- 
ida can import what 
they will from Cuba, 
free of duty, be- 
cause they are next 
neighbors,—but the 
of the nation 
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cannot. That is one of the nice legal 
technicalities of Panama, and one which 
the tourist armies that will invade the 
Isthmus when the canal is opened will 
undoubtedly resent. 


Fortification. 


Then there is that problem. of fortifi- 
cation. It was not over a year or so 
ago that the press was discussing how 
J. Warren Kiefer, American Represent- 
ative at the Brussels Inter-Parliamen- 
tary Congress, had raised a storm of 
protest when he declared that we could 
not fortify the Panama canal. He—and 
there are many other lawyers who had 
sided with him—was evidently under the 
impression that the first treaty with 
Great Britain had been ratified. Instead, 
for the very reason that it would not 
allow the United States to fortify the 
canal, it had been dropped, and a new 
one substituted in its place. This was 
the Hay-Pauncefote treaty, under the 
terms of which the canal can be prop- 
erly protected. 

Since then, the acquisition, by this 
country, of the territory on which the 
canal is built, dispels all question as to 
the right of the United States to fortify, 
and of the declared intention of the peo- 
ple of the United States to fortify their 
canal, and to insure its use at all times, 
during peace or war, to the fleets and 
navies of the United States. 

On the steps of the headquarters 
building at Culebra, a group of us raised 
this same question, one day, with Colonel 
Goethals himself, and his reply was 
characteristic of the soldier canal 
builder : 

“The President has said we have a 
right to fortify the canal,”—and thereon 
he based his work. 

Someone in the crowd—they were 
newspaper men, all of them—put the 
question how he would do it. 

And again the reply :— 

“There’s been a board on fortifica- 
tions appointed, and this is for them to 
say.” 
“The canal,” he held, “was a question 
of military defense to the United States. 
Even if it never paid a cent,—it was 
necessary and worth while. Neither 


Fortress Monroe nor Mare Island yield 
a cent of revenue, and yet they have 
proved their worth.” 

Some of the things the canal viewed 
from war standpoints will do, are inter- 
esting. One of these is that it will put 
a limit to the maximum size of war 
ships. The present canal will be amply 
large to pass the largest ship in exist- 
ence, but no nation hereafter would be 
so foolish as to build a ship too large to 
pass through the locks. 

A number of those high in authority 
on the Isthmus seem to feel that if Eng- 
land has a war and is cut off from the 
East, where Japan is her great ally, she 
is coming through, treaty or no treaty, 
unless prevented. As things stand, we 
give equal rights through the canal to 
all warring nations; and, as a conse- 
quence, a number of the Congressmen 
were opposed to defending the canal, 
relying on nations to observe the neu- 
trality of it. On the other hand, the 
Army ergineers state that history teaches 
plainly that the power to regulate the 
use of the canal can only be maintained 
by having guns to enforce it, with bat- 
teries and forts at either entrance. 

Military authorities are already cal- 
culating the invaluable aid the canal will 
be, in bringing warships rapidly from 
one coast to the other. Thus fewer war 
ships will be needed to protect the 
American coasts from invasion. It will 
be interesting to see how many such war 
ships, at $10,000,000 each, it will save. 
The cost of forty such would practically 
cover the cost of the canal. Recalling 
the voyage of the Oregon, one can read- 
ily see how the passage will increase the 
service value of each ship, as well as 
aid it in maintaining the Monroe Doc- 
trine. 

It would therefore seem that the de- 
fense of the canal is obvious. In fact, 
Uncle Sam has been going ahead with 
his plans for such defenses, and has 
appropriated $2,000,000 for that pur- 
pose. The Pauncefote agreement, it 
would seem, allows us to control our 
own canal. We have undoubtedly the 
chief interest in it, and we have the 
right to arrange for its protection. 
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THE STATE CAPITOL, MINNESOTA 


The Supreme Court of Minnesota 


BY GEORGE F. LONGSDORF 


Of the St. Paul Bar. 


HE judicial history 
of the supreme 
court of Minnesota 
begins with the 
following entry on 
the journal book of 
the court: “United 

States of America, 

Territory of Minnesota.— 

Be it remembered that at 

a term of the supreme court 

i, for the territory of Minne- 

i" sota begun and held at the 

American House in the 

town of St. Paul (there being no court- 

house at the capital of the territory), 

county of Ramsey, and territory of 

Minnesota, on the second Monday of 

January in the year of our Lord eighteen 

hundred and fifty, it being the four- 

teenth day of the month and in the year 

of the independence of the United States 

of America the seventy-third, it being 

the first term of the said court for said 
territory : 
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Present and presiding— 

The Honorable Aaron Goodrich, Chief 
Justice, 

The Honorable David Cooper, Associ- 
ate Justice, 

Henry L. Moss, United States District 
Attorney, 

Lorenzo A. Babcock, Attorney Gen- 
eral, 

Henry L. Tilden, United States Dep- 
uty Marshal, 

James K. Humphrey, Clerk, 

Cornelius P. V. Lull, Sheriff.” 

The only proceedings had at this term 
were the admission of attorneys and the 
promulgation of rules for the “supreme, 
district and chancery courts” of the ter- 
ritory. The next term was convened on 
the 7th of July, 1851, at the Methodist 
Episcopal Church in the town of St. 
Paul, and the third term at the same 
place, there still being no courthouse 
available at the capital. Finally at the 
fourth term the town of St. Paul had 
grown to that civic dignity whereto per- 
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tains a courthouse. ‘hat term was held 
at the “courthouse in St. Paul,” and the 
court was no longer dependent on a bor- 
rowed habitation. 

When the first term was held there 
were in Minnesota 6,000 people. Sixty 
years later there were more than 2,000,- 
000. There are lawyers now living in 
Minnesota whose manhood years span 
all that time, and who have seen and read 
every decision of the court while it was 
fresh in print. All of the decisions of 
the court were reported in six small vol- 
umes when the present chief justice 
came to join the bar of the state, and 
there are now one hundred and fourteen 
volumes. The significance of this is not 
merely statistical, for there are other 
states like it in this respect. It signi- 
fies a body of law derived from the safe 
and sure experience afforded by the 
precedents, and yet so rapidly developed 
that there is almost a conscious molding 
of it into a systematic whole. The de- 


cisions were made in the light of the 
full experience of the older common- 
wealths; the conditions that should in 
future affect and be affected by the de- 
cisions were foreseen at closer range, 


they were fitted to the times better than 
those that spread over a long period of 
time ; the judges who composed the court 
came from various states, and lent to 
their work the tempering equations of 
their native communities. The influence 
of New York was doubtless the greatest 
of all the states on the forming of the 
judicial doctrines and institutions of 
Minnesota, and that of Massachusetts 
was next; but neither of these influences 
was altogether direct. They were trans- 
mitted through Michigan, Wisconsin, 
and, to some extent, Iowa. Other states, 
too, had their share. So that Minne- 
sota case law is a composite of the best 
in the older states, and the same is true 
of other western states whose courts 
were contemporaneous with that of 
Minnesota. 

The first case of any kind before the 
court was Gervais v. Powers, on a mo- 
tion to dismiss a writ of error. It was 
overruled, and the case was saved to be 
decided on the merits, though that 
availed the plaintiff in error nothing, be- 
cause a judgment of affirmance followed 
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(1 Minn. 45, Gil. 30). The first report- 
ed case is Desnoyer v. L’Hereux, 1 
Minn. 1, Gil. 1, and it also was the first 
one heard by the court. The frequency 
with which French names are met in the 
early reports, and Scandinavian and Ger- 
man ones in the later, tells something of 
the settlement of the state. Very early 
preparations were made for reporting 
the decisions. William Hollinshead was 
appointed reporter by an order dated 
July 7th, 1851, and the publication of the 
reports was ordered on July 26th of the 
next year. On the journal of the court 
for January 23d and 24th, 1853, appear 
the orders admitting to practise in the 
courts of the territory Aaron Goodrich 
and David Cooper, who were the jus- 
tices of the first court. It is not appar- 
ent why this was necessary, unless it was 
to get their names on the roll of attor- 
neys, which seems at this day to have 
been a rather useless formality. 

The first session of the state supreme 
court was held in the court room at the 
capitol in St. Paul on July 5th, 1858. 
It is now housed in the east wing of the 
new capitol, in a room of classic archi- 
tecture, sparingly decorated except for 
a series of mural paintings by the late 
John LaFarge. These paintings are 
symbolical of the growth and science of 
the law. They depict moral and divine 
law, represented by Moses receiving the 
Decalogue on Sinia; the recording of 
precedents, represented by Confucius and 
his disciples ; the relation of the individu- 
al to the state, represented by Socrates 
and the sons of Cephalus; and the ad- 
justment of controversies, represented by 
Count Raymond of Toulouse and the 
Cardinal. Back of the court room is the 
consultation room of the court, a copy 
of the signers’ room in Independence 
Hall. On the right is the library of the 
supreme court, commonly referred to as 
the “state library,” and on the left are 
ranged the chambers of the justices and 
the clerk’s office. Two terms are held 
in each year, April and October. 

The subjects of litigation in Minne- 
sota cover a very unusual diversity. 
Within the state are great forests and 
mines, large agricultural regions, great 
centers of rail and water commerce, 
thousands of lakes and many water pow- 
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ers. There are swamp areas making dif- 
ficult questions of drainage. A few cases 


may properly be mentioned as illustra- 
tive, also because they have been of more 
than local importance. One of the early 
cases was Schurmeier v. St. Paul & P. 
R. Co. 10 Minn. 82, Gil. 59, 88 Am. Dec. 
59. This held that the patentee of a 
government fraction bounding on a 
meandered navigable river took to the 
channel, including islands, and subject 
only to the public right of navigation, 
and that the meander line was not the 
limit. This was affirmed in 7 Wall. 272, 
19 L. ed. 74, and is a leading case. An- 
other leading case often cited is Cahill v. 
Eastman, 18 Minn. 324, Gil. 292, 10 Am. 
Rep. 184. A water power tunnel having 
been driven under the bed of St. An- 
thony Falls developed more water power 
than even solid rock could withstand, 
for the water broke through into the tun- 
nel prematurely and was carried down 
under plaintiff's land breaking it up and 
undermining it. The constructor of the 
tunnel was held liable, though he had 
taken all possible care, and could not 
have foreseen the result. This case fol- 
lowed the great English case of Rylands 
v. Fletcher, L. R. 3 H. L. 330, 1 Eng. 
Rul. Cas. 235, 37 L. J. Exch. N. S. 161, 
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19 L. T. N. S. 220, 6 Mor. Min. Rep. 
129, only a few years and worked out 
the same doctrine. A little later the 
court rendered the celebrated Turntable 
Case (Keffe v. Milwaukee & St. P. R. 
Co. 21 Minn. 207, 18 Am. Rep. 393), 
one of the first on this subject. It is a 
leading case cited many times and of un- 
abated force as a rule of decision, not- 
withstanding several disapprovals have 
been expressed, seemingly in misappre- 
hension of its meaning. It was decided 
on the assumed fact as pleaded that the 
turntable was an insufficiently guarded 
“dangerous thing attractive to children.” 
There was no decision that it was in 
law a dangerous attractive thing which 
there was a duty to guard. One of the 
very important cases decided by the court 
was the State Railroad Bond Case (State 
ex rel. Hahn v. Young, 29 Minn. 474, 9 
N. W. 737). This was argued by a 
number of the leading members of the 
bar of Minnesota. It arose out of the 
fact that certain railroad aid bonds were 
delivered without the road having been 
built or completed. The legislature sub- 
mitted an amendment to the Constitu- 
tion of the state, by which the levy of 
taxes to pay the obligations of the state 
was commanded, but no tax for the pay- 
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RELATION OF THE INDIVIDUAL TO THE STATE 
(Socrates and the Sons of Cephalus) 


ment of principal or interest on the state 
railroad bonds was to take effect till it 
had been submitted to and ratified by the 
voters. This was assailed as impairing 
the obligation of the contract contained 
in the bonds. Chief Justice Gilfillan 


wrote the opinion establishing the rule 
that a contract by the state has a legal 


obligation protected against impairment 
though it is not enforceable by any ju- 
dicial remedy; and accordingly the 
amendment was void. This opinion was 
declared by another and earlier member 
of the court to “stand forth pre-eminent” 
from the decisions of American courts, 
and to rank in ability and force with the 
great constitutional opinions of Marshall. 
Another associate, William Mitchell, 
said that the presence of Chief Justice 
Gilfillan on the bench was “one of the 
chief inducements” which led him to ac- 
cept an appointment to that bench. 
Still another case is deserving of men- 
tion because it is the product of a local 
difficulty not unknown in other parts of 
the nation. That is the case of Shee- 
han v. Flynn, 59 Minn. 436, 61 N. W. 
462, 26 L.R.A. 632. Herein was re- 
affirmed the law of the state as laid down 
in the earlier decisions, rejecting both 
the common-law rule and the civil-law 
rule as to surface waters, and adopting 
a rule that the owner draining off sur- 
face water must not unnecessarily injure 
another. Like other innovations, this 


was attacked and was said to work to- 
wards confusion. Nevertheless the rule 
has stuck, and it is doubtful whether any 
other would work at all in Minnesota. 
The trust fund doctrine as to corporate 
assets was under consideration in Hospes 
v. Northwestern Mfg. & Car Co. 48 
Minn. 174, 31 Am. St. Rep. 637, 50 N. 
W. 1117, 15 L.R.A. 470, and was criti- 
cized and greatly restricted in an able 
and characteristic opinion pointing out 
fraud as the basis of the rule. This 
opinion was by Judge Mitchell, who 
also wrote the opinion in the case of 
Bohn Mfg. Co. v. Hollis (Bohn Mfg. 
Co. v. Northwestern Lumbermen’s 
Asso.) 54 Minn. 223, 40 Am. St. Rep. 
319, 55 N. W. 1119, 21 L.R.A. 337. 
In the latter case the legality of a trade 
agreement among retailers not to deal 
with a wholesaler who sold at retail in 
competition with them was Sustained; 
and it was said “this subject is likely to 
be one of the most difficult and impor- 
tant which will confront the courts dur- 
ing the next quarter of a century.” But 
the writer wisely proceeded to decide 
the case presented, without venturing 
into “whatever doubts and difficulties 
may arise in other cases.” A late case 
arising in the iron-mining region of the 
state brought up the question whether 
the making of a lease of the right to 
mine iron on state lands was invalid 
under the state Constitution, which for- 
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ADJUSTMENT OF CONFLICTING INTERESTS 
(Count Raymond of Toulouse and the Cardinal) 


bids the sale of such lands otherwise 
than at public sale. In an opinion 


(State v. Evans, 99 Minn. 220, 108 N. 
W. 958, 9 A. & E. Ann. Cas. 520) by 
Chief Justice Start, it was held that a 
mining lease, neither in present practice 


nor in legal history, has any of the qual- 
ities of a sale of land, and for that rea- 
son was not within the prohibition. It 
has been supposed that the royalties to 
the state arising from leases of this kind 
will ultimately amount to $100,000,000. 
One more case having to do with natural 
resources may be cited. In the state 
are vast water powers. It was proposed 
to condemn by right of eminent domain 
the right to establish a dam and to di- 
vert water on the Rainy river, and a 
corporation was formed to sell power 
“from the wheels” of the plant. In this 
case, Minnesota Canal & Power Co. v. 
Koochiching Co. 97 Minn. 429, 107 N. 
W. 405, 5 L.R.A.(N.S.) 638, 7 A. & E. 
Ann. Cas. 1182, the sale of power from 
the wheels was held not to be a public 
use, because the physical restrictions on 
the distribution of the power limited the 
benefits to too few users to be public. 
The generation of electric power, on 
the other hand, was said to be a public 
use, if for general sale, because of the 
physical adaptability of it to general dis- 
tribution. 

Many other equally typical cases might 
be cited, but that would be trenching on 


the field of the digester or the annotator. 
And the reports have been recently di- 
gested and also elaborately “extra an- 
notated” with citation notes, to which 
publications the curious and the incredu- 
lous are referred for full information. 

The library of the supreme court, al- 
ready referred to, is very full and com- 
plete. It comprises at the present some- 
what over 65,000 law and documentary 
works. All the American, English, Ca- 
nadian, Scotch, Irish, and Australian 
reports are on the shelves, except a very 
few reports of minor courts. The docu- 
mentary library comprises public docu- 
ments of the United States, of the sev- 
eral states, and of the Dominion of 
Canada, with many other miscellaneous 
publications properly belonging to such 
a library. The collection of Session 
Laws of the various states is notably 
good and the text-book library includes 
every treatise of any importance in 
America, as well as most of the English 
works which have been circulated in 
this country. The library is supported 
by legislative appropriation, and is rapid- 
ly outgrowing its quarters, though they 
were not many years since provided in 
the new capitol. It has been suggested 
that a new building be erected adjacent 
to the capitol, to be used as a supreme 
court building, and the suggestion is not 
unlikely to be followed out by the legis- 
lature at no distant time. 
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RECORDING OF PRECEDENTS 
(Confucius and his Disciples) 


In its sixty years of existence, the 
court has had many men of notable abil- 
ity upon the bench. In the territorial 
court, which first sat in 1849, there were 
during the life of the court ten justices. 
Four of these occupied the chief justice’s 
chair. One of the justices, R. R. Nel- 
son, afterwards became United States 
district judge for Minnesota and served 
for many years as such. Another justice, 
Charles E. Flandrau, became a member 
of the first bench of the Supreme Court 
of the state of Minnesota, and after his 
retirement, in 1864, was for many years 
one of the leaders of the Minnesota bar. 

Of the state supreme court there have 
been six incumbents of the office of chief 
justice and twenty-four of that of asso- 
ciate justice. The chief justices were 
Lafayette Emmett, Thomas Wilson, 
James Gilfillan, Christopher G. Ripley, 
S. J. R. McMillan, and Charles M. 
Start. Among the associates who sat 
on this bench, William Mitchell was un- 
questionably the most renowned. Opin- 
ions written by him have been cited by 
every court, and opinions by him may 
be found on most of the questions of 
law that ordinarily would arise. Within 
the time of his service 8930 cases were 
on the calendar of the court, and he must 
have written over 1,600 judicial opin- 
ions, One every three working days dur- 
ing the time of his service. Yet such 
was the quality of his work that an 


eminent jurist wrote of him that he was 
the peer of any lawyer on any Ameri- 
can bench. By the vicissitudes of poli- 
tics, or rather the littleness of politicians, 
he failed of re-election in his latter days, 
but his defeat was in no way to the dis- 
credit of those who were chosen for 
the bench. Of the opinions mentioned 
herein, he wrote Sheehan v. Flynn, 
Hospes v. Northwestern Mfg. & Car 
Co. and Bohn Mfg. Co. v. Hollis. Judge 
Mitchell was born of Scotch parents, in 
Canada, was educated at Washington 
and Jefferson College, in Pennsylvania, 
studied law and was admitted in Vir- 
ginia, and lived in Minnesota. Neither 
of these racial and geographical facts 
was a necessary factor in his greatness, 
but probably each of them was influen- 
tial in his life. Before his elevation to 
the supreme bench, he was a nisi prius 
judge, and as such he served with ability 
and note, and from which experience 
much of his very practical ability as a 
reviewing judge was drawn. As lawyer 
and judge he served in Minnesota from 
1857 to 1900. Of him it was written 
by Justice Jaggard, later of the same 
court: “He was free from the inertia 
of accepted theories; he was subject to 
neither bucolic nor metropolitan pre- 
dispositions. In consequence 
his decisions were the result of the most 
thorough investigation of the law of all 
the states. They register a 











deliberate and conscious effort to bring 
about, as far as could be, a uniformity 
of decisions between the various states.” 

A predecessor on the bench, a neigh- 
bor in Winona, and an intimate friend 
of Judge Mitchell, was Chief Justice 
Thomas Wilson. His service on the 
supreme bench was five years, after 
which he returned to active practice, and 
continued therein till 1910, when he died. 
But a few months before his death he 
appeared as general counsel for one of 
the great railroads in the court of which 
he had been the chief over forty years 
before. 

James Gilfillan, colleague and peer of 
Mitchell, was another of the justices 
who had a long service on the bench, 
distinguished by eminent ability and 
abundant labors. His service was ap- 
proximately twenty years. It was ex- 
ceeded in length by that of John M. 
Berry, his contemporary, who served for 
twenty-three years. 

All of these judges served through the 
formative period of the jurisprudence of 
the state, and helped to bring it to that 
uniformity and accord with the best au- 
thorities of which Justice Jaggard wrote 
in eulogy of Justice Mitchell. What was 
there written might truly have been 
written of the court. It had all of the 
experience and all the precedents of the 
older states and England to guide it in 
forming the doctrines that should pre- 
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vail in the new state. It had foresight. 
In fact the West was built by people 
who had the foresight of great common- 
wealths in the Mississippi valley. Many 
of them, like these judges, lived to see 
in reality and accomplished the vision 
that drew them here. They lived to 
shape as they had planned, and so did 
these judges. And they turned over com- 
plete in one generation all the substan- 
tial fabric of a complete and law perfect 
state. The different, and not less diffi- 
cult, work of applying the settled laws, 
has fallen upon the present court and 
its immediate predecessors. It, too, has 
novel questions, but of a class not dif- 
ferent from older states, not formative 
so much as definitive questions. Witness 
the cases of State v. Evans and Minne- 
sota Canal & Power Co. v. Koochiching 
Co. The court at the time this is writ- 


‘ten is composed of Chief Justice Start 


and Associate Justices Brown, Lewis, 
Simpson, and Bunn. In 1912 Justice 
Philip E. Brown is to assume a seat on 
the bench. 

The chief justice, who is also the dean 
of the court by years of service, is 
Charles M. Start. Native to Vermont, 
he came to Minnesota in 1863 after serv- 
ice as an officer in the Union army. 
From that time he has been lawyer and 
judge in this state. He had a long prac- 
tical experience as county attorney, as 
attorney general, and as district judge 
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before he went on the bench of the su- 
preme court in 1895. Contemporary 
with the founders and formers of the 
law of the state, and successor on the 
district bench to Justice Mitchell, he 
brings their spirit and traditions to the 
application of the law in the questions 
of to-day. His knowledge and memory 
of the case law of the court is very inti- 
mate, and questions from the bench to 
the counsel are apt to occur if there is 
any inaccuracy in citation of authorities. 
The chief justice is much beloved by 
those who know him best, and has had 
the generous and almost filial regard of 
his associates and the officers of the 
court. To hear him spoken of as “The 
Chief” is of daily occurrence about the 
capitol, but it is always in a tone of re- 
spect and esteem. He resides at Roches- 
cer. 

Associate Justice Calvin L. Brown, 
native of New Hampshire, has resided 
nearly all of his life in Minnesota and 
was admitted to the bar in 1876. He 
was a district judge from 1887 to 1900, 
when he was appointed to his present 
position. He resides at Morris. 


Associate Justice Charles L. Lewis, 


native of Illinois and resident of Du- 
luth at the present time, came to Minne- 
sota in 1880, was district judge from 
1893 to 1895 and from then to the pres- 
ent time has held his judgeship on the 
supreme bench, from which he will re- 
tire in January, 1912. He was educated 
at Oberlin and University of Chicago. 
Associate Justice David F. Simpson, 
of Minneapolis, is a native of Wisconsin, 
and a graduate of the University of 
Wisconsin and of the Columbia Law 
School. He was sometime city attorney 
of Minneapolis, and has been in judicial 
service on the district bench since 1896, 
till his elevation to the supreme bench 
in 1911. He has recently resigned. 
Associate Justice George L. Bunn, of 
St. Paul, is the only democratic member 
of the bench. He is a citizen of St. 
Paul, where he was on the district bench 
from 1897 until his appointment to suc- 
ceed the late Justice Edwin A. Jaggard, 
in the fore part of 1911. This appoint- 
ment was by a republican governor, and 
was strongly approved by many citizens 
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who desire a return to the former bi- 
partisan composition of the court, as in 
the time of Justice Mitchell. An obitu- 
ary of Justice Jaggard, who preceded 
Justice Bunn, appeared in Case and 
ComMENT of April, 1911. Justice Bunn 
is a graduate of Wisconsin and a native 
of that state. 

Associate Justice Philip E. Brown, of 
Luverne, is also a native of Wisconsin, 
and graduate of the University of Wis- 
consin and of the Albany Law School. 
He has been a district judge since 1891, 
and will assume the seat on the supreme 
bench, to be vacated by Justice Lewis in 
January, 1912. 

Associate Justice Andrew Holt, of 
Minneapolis, will assume the seat va- 
cated by Justice Simpson, on the latter’s 
resignation, recently tendered. Justice 
Holt is a native of Minnesota and a 
graduate of the University of Minne- 
sota. He has been eighteen years in 
judicial service in Minneapolis, latterly 
as one of the district judges. 

By the Constitution of Minnesota the 
membership of the court is limited to 
five. The calendar at each of the two 
terms will average near 240 cases, and 
the annual allotment of opinions to each 
member of the court to about one hun- 
dred. Realizing that this is a very great 
burden and larger than should be borne, 
there has been some discussion among 
the lawyers of the state, looking towards 
either an increase in the number of jus- 
tices or a restriction on the right of ap- 
peal. One or the other must be done 
at some time not very distant in the fu- 
ture. 

It may be unnecessary or even pre- 
sumptuous to lay praise on a court, for 
it is supposed to be insensible alike to 
flattery and to scolding, but since a court 
is subject to fair criticism it is entitled 
to fair credit; and this court has earned 
these credits. It has judged faithfully, 
and wisely and efficiently. It is a courte- 
ous bench. It is industrious. It is 
prompt in decision. It is seldom criti- 
cized or scolded. It possesses the gen- 
eral confidence of the state. Moreover, 
to quote one of its members, “Our record 
is there in the books, and we must stand 
on that.” 
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Saved the Term. 


Editor Cas—E AND CoMMENT :— 


I thought that the experience of the mem- 
bers of the bar at this place during the inun- 
dation might find some place in your publi- 
cation, and be of interest to your readers. 

Our town has been inundated by the floods 
from the Mississippi river, water standing in 
its streets, alleys, and houses, all the way from 
3 feet to 10 feet deep. 

Yesterday (April 15th) was the day set by 
law for the opening of the spring term of our 
chancery court, and the chancellor resides at a 
town 30 miles distant. Being practically cut 
off from railroad communication for a- dis- 
tance of 5 or 6 miles, I advised with the chan- 
cellor that it would be impracticable for him 
to attempt the trip, but, being desirous of sav- 
ing the term, we concluded to elect a special 
chancellor to preside and adjourn the court. 

Accordingly on to-day (second day of the 
term), the day fixed by the Constitution, two 
members of the bar, with myself, the sheriff 
of the county, and clerk of the court already 
residing in the courthouse, went to the court in 
boats in the face of a driving rain, an election 
was held, special chancellor was elected, and 
court proclaimed in due form of law. After 
disposing of some few minor matters, the term 
was then adjourned until the first Monday in 
July, 1912. 

The court room proper presented anything 
but a judicial appearance, for furniture of all 
kinds belonging to citizens, including that of 
the courthouse officials, was stored about and 
overhead in promiscuous profusion; in adja- 
cent rooms the good ladies were performing 
their usual household duties, while from the 
windows of the building could be seen the 
murky waters of the great Mississippi, with 
all sorts of small craft plying their way along 
the streets. 


J. BerNHARDT. 
Arkansas City, Ark. 


The Recall Again. 


Editor Case AND CoMMENT:— 

In the issue of your May journal I noticed 
an article “The Recall—By One Recalled.” 
The author says he is in favor of the recall 
if it is a recall to his lik’ g He then pro- 
pounds the two questions, “Shall we retire a 
judge because he honestly decides that the law 
is what we do not believe to be the law? Or, 
shall we make it because he has dishonestly 
accepted a bribe in rendering his decision?” 

The writer implies the recall should be based 
upon the latter proposition —the one of bribe 
taking. He, however, fails to tell us how we 
are to determine that the judge has been 


47 


bribed. He fails to seemingly understand that 
in ninety-nine cases out of every one hundred 
(where bribery exists), the only indication of 
bribery is in the decision itself; and that the 
decisions apparently are made by the judges 
in all honesty and candor, when in fact the 
decisions were prepared and typewritten by 
some corporation attorney in the quiet pre- 
cincts of his law office. Will the writer then 
please explain how we may know that cer- 
tain decisions are rendered because the judges 
delivering them have been bribed, and how we 
will know when other decisions are decided 
honestly, though contrary to our belief as to 
what the law really is? 

The writer then tries to “take a slap” at Mr. 
Roosevelt’s “Recall of Judicial Decisions,” as- 
serting that it partakes more of anarchy than 
of anything else. It seems to me that most 
persons who criticise Mr. Roosevelt’s “Recall 
of Judicial Decisions” seem to do so from a 
misunderstanding of what Col. Roosevelt’s 
Recall really means. As I understand the 
proposition, the recall of judicial decisions was 
not intended to apply to civil cases between 
man and man, but was merely to apply to 
constitutional questions; and in the event the 
court decided that a legislative enactment is 
unconstitutional, the question should be sub- 
mitted to the people as to whether such acts 
were in accordance with the Constitution, or 
whether the court had rightly decided that it 
was contrary to the Constitution. I see noth- 
ing in such a proposition that would, to me, 
seem in the slightest to be anarchistic. The 
Constitution is the direct work of the people; 
they are its makers. Why, then, should they 
not in the last resort be its interpreter? 

The writer says this would be another 
method of amending the Constitution, but I 
fail to see it so; it is merely a new method 
of saying what the Constitution is——what it 
really means. We have been used for so 
many years to having the courts and attor- 
neys tell us what everything means that we 
have almost come to believe that we, the 
people, are entirely incompetent to think or 
act for ourselves. However, we are coming to 
realize, unless we, as a people, begin to think 
and act for ourselves, that the liberties of 
which we so proudly boast will be taken from 
us, because we fail to assert our right to them. 

I believe with the writer of the article re- 
ferred to, that what this country needs is “not 
a few” (but many) men broad enough to dis- 
cern the rights of both capital and labor. 
What we need is to have the wage earner real- 
ize that without capital he would be without 
employment; that capital is a necessity; that 
persons and corporations having large invest- 
ments and employing many men have certain 
rights which should be respected. On the oth- 
er hand, capitalists should know and realize 
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that even though they have their millions, 
without the laborer, they cannot put their capi- 
tal to use; that upon the laborer depend their 
interest, their dividends, and the safety of 
their investments. Persons, as well as corpo- 
rations, with large capital, must be made to 
know that laborers also have certain rights 
which must be recognized and secured to them 
by their employers; they must be made to 
know that the laborer is a human being; that 
he has the same appetite, the same emotions, 
and the same desires as his employer; that 
the laborer is more than a piece of machinery, 
and that he has a right to such proportionate 
share of the products of his toil as will en- 
able him to procure for himself and those de- 
pendent upon him their proportionate share of 
the joys of this life. 

Our judges should all be such broad-minded 
men, and when by chance or otherwise any 
person is placed upon the bench whose de- 
cisions do not acknowledge the rights of the 
employer and the employee alike; whose de- 
cisions favor one class regardless of the rights 
of the other, such judge should be speedily re- 
called, and if, while on the bench, he has made 
a decision which has annulled a wholesome 
law, because it was declared unconstitutional, 
the people should have a right to recall such 
decision D. Hitt. 
Bowling Green, O. 


The Single Tax. 


Editor CasE AND COMMENT :— 


What in the name of common sense does 
James Wilkinson want with his letter on The 
Single Tax in your last issue? We Single 
Taxers propose a Single Tax on land values 
and not on land. If he will refer to my let- 
ter, he will see that I say “tax the value of 
land.” The difference is that only land having 
value will pay tax and not land itself. The 
idea is that the value of land is created by 
the community and not by the labor of its 
owner. If its owner never did a “lick of 
work,” its value would still increase. Its own- 
er might be on another continent, and its 
value would remain and increase unaffected 
by his presence or absence. It is a com- 
munity produced value, and so should go for 
community needs, to wit: taxes. What I 
produce, is mine. What you produce, is yours. 
What we produce, is ours. Is there any- 
thing wrong with that proposition? -And just 
as it would be wrong for me to appropriate 
what you produced, so it is equally wrong 
for anyone of us to appropriate what all of 
us produce together. What all of us pro- 
duce together should go for what all of us 
need together. 

Under the Single Tax, it would pay to use 
land, instead of merely holding it as now 
for speculative purposes. No one but the 
speculator gains in the one instance. All 
others are robbed in just as much as he gains. 
For what he gains must come out of the 
pockets of others. He does not earn it any 
more than the gambler earns his loot. By the 
use of land, all gain. Creating additional 
opportunities for labor, it raises the price of 
labor. Creating more products as it does, it 
lowers the price of products. High wages, 
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and low cost of products are desirable. 

Suppose a new continent were discovered, 
would it not benefit all? The same effect 
would be produced by the operation of the 
Single Tax. By forcing so much land into 
use, it would practically add a continent of 
land to the world to aid in the production of 
more food, clothing, etc., and give employ- 
ment to all those seeking it. Could that be 
anything else but a benefit? 

Whether you call it the Single Tax or any- 
thing else does not matter. Call it anything 
you please. The essential thing is to free 
land to use, and not to speculation; to tax 
its value created by the public, into the public 
pockets. 

The private appropriation of land value is 
as wrong morally as slavery. If Mr. Wilkin- 
son cannot reason it out himself, he may re- 
fer to Spencer whom he quotes, and he will 
find that Spencer condemns private property 
in land. See Social Statics, Unabridged Edi- 
tion, Chapter IX. Also Justice, Sec. 54. Right 
of Property. After you have read these chap- 
ters, will you kindly let me know whether 
they too are “isolated quotations which may 
seem to prove what the book is endeavoring 
to refute.” 

I can not answer the rest of Mr. Wilkin- 
son’s letter, as frankly I do not understand 
it. Perhaps it is due to my lack of knowledge 
of English. As a general proposition, how- 
ever, I will say that I doubt the truth of any 
argument. that needs such a maze of words 
to express the thought. Truth is never com- 
plex, but simple. And when I had read the 
letter several times in a vain endeavor to fol- 
low the thought, I realized the beauty of the 
following advice: “In promulgating your 
esoteric cogitations, and the philosophical ob- 
servatians, beware of platitudinous ponderosi- 
ty. Let your communications possess a clari- 
fied conciseness, a compacted comprehensible- 
ness, coalescent consistency, and a concatenat- 
ed cogency. Eschew all conglomerations of 
flatulent garrulity, jejune bablement, and 
assinine affectation. But let your extem- 
poraneous descanting, and unpremeditated ex- 
patiation have intelligibility; and sedulously 
avoid all pollysyllabic profundity, pompous 
proclivity, psittaceous vacuity, ventriloquial 
bombasity, and vaniloquent vapidity. In other 
words, talk plainly, and don’t use big words,” 
and I will be able to follow you. 

L. B. Schwartz. 
St. Paul, Minn. 


The Judiciary. 


Editor Cas—E AND COMMENT :— 

In reading the statutes cited on p. 657 of 
the April number of “Cas—E AND CoMMENT, 
the writer is reminded of a recent case where- 
in he was informed that a receiver appointed 
by a certain Federal Judge, (not in Colorado), 
was the son-in-law of the judge by whom the 
appointment was made. 

Perhaps this does not violate the letter of 
the statutes cited but is at least a commentary 
upon the remarks made by the author of the 
article. 

Cuartes E. WALpo. 
Canon City, Colo, 
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The Law of the Sea 


HE ship is sinking! “Women and 

children first to the lifeboats.” This 
is the law of the sea. You will not find 
it written in any human code or record- 
ed in any statute. It has never been 
announced by any judge. Admiralty has 
never declared it. No court ever con- 
strued it. It is simply a splendid marine 
tradition which rests upon the elemental 
and instinctive. It is the answer which 
a brave man makes to the challenge of 
Death. The deeps without call to the 
deeps within and they respond. Im- 
mortality speaks to Eternity. 





“The primal duties shine aloft like stars.” — Wordsworth. 


Comment 


The story of the tragedy of the Ti- 
tanic is familiar to the world. The lar- 
gest steamship ever constructed—herald- 
ed as the peerless queen of the seas—was 
speeding to port through the night 
watches on her trial trip. Across her 
path drifted a ghostly, mist-bannered 
fleet, launched from the icy ways of the 
North by primeval forces. More terri- 
ble than Dreadnoughts, they held their 
unchartered course, and at a touch shat- 
tered that great ship which was to have 
been man’s defiance of the sea. 

In that moment all artificial distinc- 
tions vanished. The precedence accord- 
ed wealth or position was no more. 
Moral and racial instinct dominated. 
Men of all creeds and no creed instinc- 
tively adhered to a divine standard of 
conduct. 

There stood a man whom Fortune 
had made master of many millions. He 
aided others, unmindful of himself. 
Colonel Astor going into action with his 
battery at San Juan was not nearly so 
heroic a figure as when he stood on the 
sloping decks of the sinking liner, 
hemmed in by the darkness of the night 
and the sweep of icy seas,—without a 
fighting chance. 

There was Major Butt, a son of the 
chivalric South, who nobly upheld the 
honor of the Army. He stood calmly 
at the rail, with uncovered head, looking 
across the waste of waters as one who 
salutes Death. 

There stood William T. Stead, a man 
of letters, who had deeply influenced 
the thought of his time; and Henry B. 
Harris, the famous playwright, sudden- 
ly called to act a part in this grim tragedy 
of the sea; and the noble and philan- 
thropic Isidor Straus, and light-hearted 
Benjamin Guggenheim, attired, as were 
others, in evening dress, who could jest 
with Fate and say: “If we are going to 
call on Neptune, we will go dressed as 
gentlemen.” 
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There was splendid courage every- 
where. When the crash occurred a 
stewardess gathered the thirty little 
pages together and marched them to the 
deck, where they were addressed by an 
officer. He told them that they were 
sailors, and that they must take their 
chances with their vessel. Without a 
murmur they marched back to their posts 
and awaited their fate. The captain 
and first officer went down with the ship. 
Most of the crew died at their posts. 
The musicians sent air after air throb- 
bing across the ocean swell like the death 
chant of a Viking. 

There were heroines too,— such 
women as Mrs. Isidor Straus and Mrs. 
Allison,—who sought to write a new law 
upon the face of the waters by saying: 
“If our men must stay, we will stay 
with them.” 

How shall we account for these scenes 
of noble self-sacrifice, so foreign to the 
spirit which dominates our social life? 
Is it not that these men and women and 
youths were heirs of the ages; that en- 
shrined within them were the ennobling 
traditions of the past, the inspirations 
of the present, and the aspirations 
of the future? That awful crisis re- 
vealed the soul of the race. It is in- 
conceivable that men sprung from a 
lineage on which has rested the romance 
of Chivalry and the halo of Christianity 
should be ruled in the ultimate by any 
other law than that of love, altruism, and 
self-denial. No epic possesses the sub- 
limity of the simple immemorial law of 
the sea: “Women and child first.” It 
is history and prophecy. 


Government Ownership 


HE carrying of the mails has long 

been recognized as a public function. 
Now it is proposed to amplify the postal 
system so that it will include a parcels 
post and a postal telegraph. It is urged 
that we ought to expand the service so 
that it may carry bigger things and 
may transmit* our communications more 
quickly. It is said that we have per- 
mitted private corporations to perform 
two thirds of the functions of the mail 
system, and that these broad fields of 
public service ought to be reclaimed. It 
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is pointed out that almost every civilized 
nation except our own operates its own 
telegraph system as a branch of the post- 
office department. 


Postal Telegraphs. 


The government ownership plan was 
brought prominently before the country 
at the beginning of the current session 
of Congress, by Postmaster General 
Hitchcock’s recommendation that the 
government proceed to acquire the prop- 
erties of the American telegraph com- 
panies. Since that time it has been per- 
sistently urged by the so-called progres- 
sive members of both political parties. 
It is said that no large outlay in build- 
ings would be required, and that the 
additional employees would not consti- 
tute a prohibitive item of expense. It is 
argued that the telegraph could be oper- 
ated at reasonable profit, and at the 
same time give service rates far lower 
than those now imposed. From tele- 
graph profits, it is said, the mail service 
might be bettered, lower postage rates 
provided, and the danger of a postal 
deficit removed. 

A natural sequence to the nationaliza- 
tion of telegraphs would be the govern- 
ment control of the long distance tele- 
phone. 

The question is complicated by the 
rapid advance of wireless telegraphy. 
Its value has been long since demon- 
strated. - Practically every vessel in the 
navies of the great nations now has this 
equipment, and hundreds of mercantile 
craft carry it. Many improvements have 
been made generally in wireless appara- 
tus. Steel towers 450 feet high, to be 
constructed at Fort Myer, Washington, 
District of Columbia, as the land base 
of the naval system, will give a radius 
of at least 1,500 miles. From a tower 
600 feet high, to be erected at Arlington, 
the Navy Department counts upon a 
radius of communication of 3,000 miles. 
Last summer it was reported that wire- 
less signals emanating from Japan had 
been picked up on the California coast. 

The possibilities of Marconi’s great 
invention are such that in a few years 
it may supersede the methods of com- 
munication now in common use, and ren- 








der them worthless to the government 
or to anyone else. 


Parcels Post Plans 


A parcels post is usually understood 
to mean a government express business 
carrying packages of a maximum weight 
of 11 pounds, at a flat rate per pound. 

A parcels express usually means, lit- 
erally, a government express business in 
connection with the Postoffice Depart- 
ment, carrying packages up to a maxi- 
mum weight of 100 pounds, which is the 
minimum weight charged for in freight 
shipments. 

Aside from the Goeke express bill, 
two general classes of bills have been 
introduced and are now before Congress. 
One class of these bills provides for flat 
rates,—that is, the same rates for parcels 
of the same weight for any distance, 
long or short. The other class provides 
for rates according to what is called the 
zone system,—that is, where the rates 
increase according to the distance. 

It must be apparent to anyone who 
studies the question that the government 
is the only agent that can give the coun- 
try a universal service of this character. 
The government now has established 
mail routes into every nook and corner 
of the country, ready for immediate 
service in small packages, which can be 
gradually developed, as the rural mail 
delivery system was developed, as the 
demand increases. 

Nearly all of the civilized countries 
have worked out the economic question 
of the transportation of the small pack- 
age, and are giving to their citizens the 
advantage of a very low rate. In other 
words, they have engaged in the express 
business under national supervision, and 
carry and deliver the small package as 
mail. 

This system gives a rapid and cheap 
transportation both from the farm and 
factory to the consumer. 

The present agitation of the parcels 
post system is indirectly chargeable to 
the fact that parcels can be sent to for- 
eign countries under the international 
union agreements at a rate of 12 cents 
per pound up to 11 pounds, while it 
costs the people of our nation 16 cents 
per pound to mail a parcel weighing not 
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more than 4 pounds to any point within 
the United States. This discrimination 
is unjust, and is more frequently used 
as an illustration in favor of a parcels 
post system within the United States 
than any other argument that can be pro- 
duced. 

The advocates of general unlimited 
parcels post have insisted at this session 
—as they have at other sessions—that 
the rate on fourthclass matter (mer- 
chandise) was at one time 8 cents a 
pound, with no loss of revenue, but an 
increase of revenue; that the zone sys- 
tem of transportation charges used by 
the express companies is unnecessary 
and cumbersome; that the express com- 
panies pay wheelage to the railroads and 
divide profits and still make annually 
colossal profits at the expense of the peo- 
ple; that the people ought to have the 
freest possible use of the mails; and that 
the government will make much money 
besides benefiting everybody concerned, 
by putting in a parcels post system. 

The opponents, on the other hand, in- 
sist that parcels post will tend to con- 
centrate business in the large cities, thus 
injuring the small towns and the coun- 
try; that it would create a deficit in the 
Postoffice Department; that it discrimi- 
nates against the country merchant, and 
favors the great retail mail-order houses. 
As the committee’s report sums up the 
case: “The most of people living in 
the country and engaged in agriculture 
and other pursuits, so far as we can se- 
cure information, and the larger mercan- 
tile establishments in the great cities, 
favor an unlimited parcels post law. 
The country merchant and nearly all 
merchants of the smaller towns and cities 
oppose the law. This seems to be the 
alignment. Self-interest, the mainspring 
of most of our actions, seems to be com- 
manding in both factions. We do not 
think that the advantages claimed for 
the establishment of this post will be so 
great as its ultra friends claim, nor that 
the disadvantages would be nearly so 
great as its enemies fear.” 

It has been earnestly urged that the 
government establish a postal express, 
and by purchase or condemnation take 
over the business and property of the 
express companies to the extent neces- 
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sary for this purpose. It is estimated 
that the total value of these properties, 
so far as the government need acquire 
them, is less than forty million dollars. 
If we advance in this direction, where 
shall we stop? It is evident that this 
would be a long step toward national 
socialism. Further, that the ownership 
of all railroads would be a very natural 
and logical consequence of the ownership 
of the express companies, and, in fact, 
of all properties used in the transporta- 
tion of commodities and persons, and in 
communication between different parts 
of the country. It would open the way 
to national ownership of not only coal 
mines, but all mines of every kind, and 
the nationalization of all lands might 
then be expected. 


Uncle Sam's Railroad 


Says Mr. John L. Mathews: “For 
nearly seven years, the United States 
has owned and operated an important 
commercial railroad, almost unnoticed 
by the public press and with little com- 
ment from the public. The roar made 
by the construction of the Panama 
Canal, the enormous appropriations, the 
tremendous rapidity of work, the mag- 
nificent system, have deafened the ears 
of the nation to the reports of the Pan- 
ama Railroad and Steamship Company, 
and left us with a notion that the tracks 
on the Isthmus are used for nothing but 
dump cars and for carrying commissary 
stores. 

“Nothing could be farther from the 
fact; for, in the seven years of govern- 
ment operation, the Panama Railroad 
has gone through a remarkable evolution 
as a commercial carrier; has passed 
through defeat to victory; has advanced 
to a remarkable degree as a competitor 
with the transcontinental railroads, and, 
in spite of poor equipment, poor docks, 
lack of storage, ineffective stevedores, 
and the congestion due to the Canal con- 
struction, has demonstrated some re- 
markable benefits accruing from gov- 
ernment control. Above all things it has, 
thanks to action taken by Mr. Taft 
as Secretary of War under President 
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Roosevelt, become a free road, which it 
had never been before in history; and 
open competition is for the first time 
existent across the Isthmus. The re- 
sult is naturally a tremendous stimulus 
to trade, until the capacity of the termi- 
nals is far overtaxed.” 


Alaska 


That the Federal government should 
own and construct all railroads in Alaska, 
and should control all of the national 
resources of that territory, is advocated 
by Senator La Follette, of Wisconsin. 
He suggests the creation of a board of 
public works for Alaska, similar to the 
isthmian canal commission, to be ap- 
pointed by the President, which shall 
construct and acquire all railroads in 
Alaska, and establish in that territory a 
policy of government ownership. 


We are living in a period of transition. 
Great problems involving social readjust- 
ment are pressing upon us. At no time 
in the history of the Republic has there 
been a greater need for constructive 
statesmanship. It is impossible to fore- 
tell what policy will be evolved from the 
myriad suggestions, the conflict of opin- 
ions, and the clash of interests that mark 
the present day. 


North Dakota’s Code 


OMMUNICATIONS received from 
several attorneys in North Dakota 
inform us that the statement made in 
the article appearing on page 725 of the 
May number of Cas—E AND COMMENT, 
that “the maximum penalty for rape in 
North Dakota is imprisonment for five 
years,” is inaccurate. Under the statute 
which has been in force in that state for 
many years, the minimum penalty for 
rape in the first degree is ten years, and 
the minimum penalty for rape in the 
second degree is five years. There is no 
maximum penalty, hence life imprison- 
ment could be inflicted in both cases. 
The author of the article obtained his 
information from a presumably reliable 
source,—the United States Census of 
1890. 
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Recent U. S. Supreme Court Decisions 
Affecting Interstate Commerce 


During the present term of the Su- 
preme Court of the United States, two 
highly important Federal enactments 
regulating railway carriers engaged in 
interstate commerce have been declared 
constitutional. These are the employ- 
ers’ liability act, sustained in Mondou v. 
New York, N. H. & H. R. Co. 223 U. 
S. 1, Adv. S. U. S. 1911, p. 108, 3% 
L. ed. —, 32 Sup. Ct. Rep. 169, and the 
safety appliance act, upheld in Southern 
R. Co. v. United States, 222 U. S. 20, 
Adv. S. U. S. 1911, p. 2, 56 L. ed. —, 
32 Sup. Ct. Rep. 2, and applied to cars 
used in moving intrastate traffic on a 
railway which is a highway of interstate 
commerce. Both of these decisions 
might have been expected, in view of the 
expression of opinion of the different 
justices in Employers’ Liability Cases 
(Howard v. Illinois C. R. Co.) 207 U. 
S. 463, 52 L. ed. 297, 28 Sup. Ct. Rep. 
141, in which the earlier employers’ lia- 
bility act was held invalid because it was 
not confined to employees engaged in 
interstate commerce, and of the repeated 
enforcement of the safety appliance act 
without questioning its validity. 

In several cases the action of the In- 
terstate Commerce Commission has been 
reviewed. Thus, in Interstate Commerce 
Commission v. Goodrich Transit Co, 224 
U. S. —, Adv. S. U. S. 1911, p. 436, 56 
L. ed. —, 32 Sup. Ct. Rep. 436, the ac- 
tion of the Commission in prescribing a 
uniform system of accounting and book- 
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“We profess to be ruled by precedents, but from 
the very vastness of their number we rely rather on 
the rapid and constant inter-change of opinion,—of 
‘persuasive authority'—from state to state, from text- 


writer to Judge.” 


keeping for carriers by water upon 
the Great Lakes, and in calling for 
annual reports from such carriers, was 
upheld, although such accounting system 
and reports were not limited to joint rail 
and water business, but were required to 
embrace as well the other business of the 
carriers, such as their port to port busi- 
ness, both intrastate and interstate, and 
the business of operating amusement 
parks. And in Interstate Commerce 
Commission v. Union P. R. Co. 222 U. 
S. 541, Adv. S. U. S. 1911, p. 108, 56 L. 
ed. —, 32 Sup. Ct. Rep. 108, it was held 
that a judicial review of the facts upon 
which the Commission based its order re- 
ducing rates was limited to a determina- 
tion of the question whether or not there 
was substantial evidence to sustain the 
order. The Commission’s order in this 
case reduced rates on lumber, and one of 
the grounds of attack was that the effect, 
upon the lumber industry, of the car- 
riers’ action in advancing the rates, was 
the real ground upon which the Commis- 
sion acted. But the court said that al- 
though the Commission considered that 
subject, its opinion taken as a whole af- 
firmatively showed that it confined itself 
to the exercise of its statutory power to 
condemn unjust and unreasonable rates 
and fix reasonable ones. But the Com- 
mission was held, in Interstate Commerce 
Commission v. Diffenbaugh, 222 U. S. 42, 
Adv. S. U. S. 1911, p. 22, 56 L. ed. —, 
32 Sup. Ct. Rep. 22, to have exceeded its 
powers in making the allowance by a car- 
rier, to the owner of an elevator, of the 
cost of the elevation in transit of grain 
in which he has an interest, conditional 
upon his failure to use the opportunity 
afforded during the process of elevation 
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to treat, weigh, inspect, or mix the grain. 
So much, however, of the Commission’s 
order as confined such allowances to 
grain shipped within ten days was af- 
firmed. 

Another decision involving a carrier’s 
allowance to shippers for elevating grain 
in transit is Union P. R. Co. v. Updike 
Grain Co. 222 U. S. 215, Adv. S. U. S. 
1911, p. 39, 56 L. ed. —, 32 Sup. Ct. 
Rep. 39, holding that a carrier cannot en- 
force a rule making its allowance for 
elevator service on through grain in car- 
loads at terminal points conditional upon 
the return of the empty car to the car- 
rier within forty-eight hours after de- 
livery to the elevator, so as to defeat the 
right to compensation for elevator serv- 
ice rendered at elevators located on the 
lines of other railroads, where the return 
of the cars to the carrier was made im- 
possible by the rules of a railway asso- 
ciation of which the carrier was a mem~ 
ber, and over which the elevator owners 
had no control, no such impossibility ex- 
isting if the elevator was one of those 
located along the carrier’s tracks. The 
carrier may, however, make such allow- 
ance at elevators located on the lines of 
other carriers, as well as those located 
along its own tracks, conditional upon 
the return of the empty car to the car- 
rier within forty-eight hours after de- 
livery to the elevator, where such car 
can be unloaded and returned in a much 
shorter time. 

The carrier’s right to depart from its 
established rates was one of the questions 
involved in Kansas City R. Co. v. C. H. 
Albers Commission Co. 223 U. S. 573, 
Adv. S. U. S. 1911, p. 316, 56 L. ed. —, 
32 Sup. Ct. Rep. 316, in which it was 
held that an agreement with a single 
shipper for shipments over connecting 
lines having no joint through rate, at less 
than the established local rates for each 
road, is void, and does not prevent the 
collecting of the established local rate by 
the carrier. This case, like United States 
v. Miller, 223 U. S. 599, Adv. S. U. S. 
1911, p. 323, 56 L. ed. —, 32 Sup. Ct. 
Rep. 323, also holds that “posting” is not 
essential to make rates legally operative, 
but is required only as a means of afford- 
ing special facilities to the public for as- 
certaining the rates actually in force. 
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The shipper’s remedy was the question 
involved in Robinson v. Baltimore & O. 
R. Co. 222 U. S. 506, Adv. S. U. S. 1911, 
p. 114, 56 L. ed. —, 32 Sup. Ct. Rep. 
114, in which it was held that a shipper 
cannot maintain an action in the courts 
to recover from a carrier the excess 
which he claims to have paid under a 
regularly established and published rate 
which is attacked as discriminatory, but 
that there first must be an investigation 
by the Interstate Commerce Commission 
and an appropriate finding and order. 
But in Louisville & N. R. Co. v. F. W. 
Cook Brewing Co. 223 U. S. 70, Adv. 
S. U. S. 1911, p. 189, 56 L. ed. —, 32 
Sup. Ct. Rep. 189, the court held that a 
shipper seeking relief because of the re- 
fusal of a carrier to accept interstate 
shipments of intoxicating liquors con- 
signed to local-option or “dry” points, 
which the carrier seeks to justify under 
a state statute forbidding the transporta- 
tion of such shipments, which is attacked 
as an unlawful regulation of commerce, 
may invoke the jurisdiction of the courts 
without first applying to the Interstate 
Commerce Commission, since the ques- 
tion involved is one of general law, for 
a judicial tribunal, and one not compe- 
tent for the Commission as a purely ad- 
ministrative body. 

In several cases conflicting state and 
Federal regulation has been considered. 
Thus, in Northern P. R. Co. v. Washing- 
ton, 222 U. S. 370, Adv. S. U. S. 1911, p. 
160, 56 L. ed. —, 32 Sup. Ct. Rep. 160, 
it was held that Congress had so acted 
upon the subject of the hours of labor 
of interstate railway employees by en- 
acting the hours of service act of March 
4, 1907, as to preclude a state, during 
the period between the date of that act 
and the time when, by its express terms, 
it should go into effect, from making or 
enforcing as to such employees a local 
regulation limiting hours of labor. So 
in Southern R. Co. v. Reid, 222 U. S. 
424, Adv. S. U. S. 1911, p. 140, 56 L. ed. 
—, 32 Sup. Ct. Rep. 140, it was held 
that Congress has so completely taken 
control of the subject of rate making and 
charging, by the provisions of the act to 
regulate commerce and the amendments 
thereof, as to invalidate the provisions of 
N. C. Code, 1905, § 2631, so far as they 











penalize the refusal of a carrier to re- 
ceive a tender of freight for transporta- 
tion to a point on the line of another car- 
rier outside the state where no rate for 
such shipment has been established, filed, 
or published. And in Mondou v. New 
York, N. H. & H. R. Co. supra, it was 
held that the laws of the several states 
in so far as they covered the same field, 
including the method of distribution of 
the sums recovered, were superseded by 
the enactment by Congress of the em- 
ployers’ liability act. 

Other important rulings affecting com- 
merce are found in Galveston, H. & S. A. 
R. Co. v. Wallace, 223 U. S. 481, Adv. S. 
U. S. 1911, p. 205, 56 L. ed. —, 32 Sup. 
Ct. Rep. 205, reaffirming the validity of 
the Carmack amendment, imposing upon 
an interstate carrier voluntarily receiv- 
ing property for transportation from a 
point in one state to a point in another 
state, liability to the holder of the bill 
of lading for a loss anywhere en route, 
with a right of recovery over against the 
carrier actually causing the loss, despite 
any agreement or stipulation limiting lia- 
bility to its own line; United States v. 
Baltimore & O. S. W. R. Co. 222 U. S. 
8, Adv. S. U. S. 1911, p. 6, 56 L. ed. —, 
32 Sup. Ct. Rep. 6, holding that a carrier 
does not transport, or deliver.or receive 
live stock for transportation, from a 
quarantined portion of a state, in viola- 
tion of the prohibition of the act of Con- 
gress of March 3, 1905, § 2, where, being 
a connecting carrier, it receives the live 





Auction — second sale — dispersal of 
bidders. A resale of mortgaged property 
at auction under a power contained in 
the mortgage, upon the refusal of the 
first bidder to comply with his bid, is 
held in Love v. Harris, 156 N. C. 88, 72 
S. E. 150, to be invalid, if made after the 
bidders have dispersed, without a new 
notice of sale. 

As appears by the cases collected in 
the note accompanying the above decision 
in 36 L.R.A.(N.S.) 927, it may be stated 
as a general rule that if the first sale 
fails, a resale may be had if the bidders 
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stock from the preceding carrier at a 
point in a state other than the quaran- 
tined state for delivery to a point in the 
same state; Louisville & N. R. Co. v. 
F. W. Cook Brewing Co. supra, holding 
that a carrier incorporated under the 
laws of Kentucky cannot justify its re- 
fusal to accept interstate shipments of 
intoxicating liquors consigned to locali- 
ties in that state, where local-option pro- 
hibitory laws prevail, under a state stat- 
ute making the transportation of such 
shipments unlawful, since such statute 
as applied to interstate shipments is an 
unlawful regulation of commerce; Red 
“C.” Oil Mfg. Co. v. Board of Agricul- 
ture, 222 U. S. 380, Adv. S. U. S. 1911, 
p. 152, 56 L. ed. —, 32 Sup. Ct. Rep. 
152, upholding the North Carolina oil in- 
spection act, which subjected all kerosene 
or other illuminating oils sold or offered 
for sale in the state to an inspection for 
the purpose of determining the safety 
and value of such oils for illuminating 
purposes, and imposed a charge of 4 cent 
per gallon for the avowed purpose of de- 
fraying the expense connected with the 
inspection; The Abby Dodge, 224 U. S. 
—, Adv. S. U. S. 1911, p. 310, 56 L. ed. 
—, 32 Sup. Ct. Rep. 310, holding that 
Congress could validly prohibit the land- 
ing at any port or place in the United 
States of sponges taken between certain 
dates outside of state territorial waters, 
but could not control the taking or gath- 
ering of sponges from land under water 
within state territorial limits. 


have not dispersed, and especially if pro- 
vision for such a resale was made a con- 
dition of the first sale; but if the bidders 
have departed, and the first sale has been 
closed, a second sale cannot be had with- 
out a new notice. 


Carrier — baggage — transfer company 
— liability. One engaged in transfer- 
ring baggage for hire is held in Morgan 
v. Woolverton, 203 N. Y. 52, 96 N. E. 
354, 36 L.R.A.(N.S.) 640, not to be 
within the protection of a public-service 
law making every common carrier and 
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railroad company liable for loss, damage, 
and injury to property carried as bag- 
gage, to the full value thereof, but re- 
quiring value over a certain amount to 
be stated and extra compensation paid 
for the extra risk, since the word “bag- 
gage” refers to property transported as 
an incident to the transportation of the 
owner as a passenger. 

This decision overrules the only ear- 
lier case on the subject. 


Carrier — contract against negligence — 
inspection of cars by shipper. A carrier is 
held in Adams v. Colorado & S. R. Co. 
49 Colo. 475, 113 Pac. 1010, not entitled 
to relieve itself from liability to furnish 
suitable cars, by providing in a carriage 
contract that the shipper must inspect 
cars, and that use of those tendered will 
be an acknowledgment of their suita- 
bility, and that he assumes the risk of 
loss from defects in cars accepted. 

As appears by the cases gathered in 
the note which accompanies this decision 
in 36 L.R.A.(N.S.) 412, the great weight 
of authority supports the rule that a com- 
mon carrier cannot by contract impose 
upon the shipper the obligation and duty 
of inspecting and determining that the 
car provided is safe, suitable, and suffi- 
cient, since the carrier’s failure to fur- 
nish a safe and suitable car is in itself 
negligence, and such a contract would 
allow the carrier to contract for exemp- 
tion from responsibility for its own neg- 
ligence. 


Carrier — passenger in vestibule — duty 
to leave car. The first case to pass upon 
the duty of a passenger to leave a crowd- 
ed street car at the request of the con- 
ductor is Liversidge v. Berkshire Street 
R. Co. 210 Mass. 234, 96 N. E. 665, 36 
L.R.A.(N.S.) 993, holding that one who 
has paid his fare and been received as a 
passenger on a crowded street car has 
not, as matter of law, a right to ride in 
the vestibule against the order of the 
conductor, until he can, with reasonable 
diligence, gain admission inside the car, 
but he must comply with the request 
either to go inside or to get off the car. 


Covenant — building restrictions — fail- 
restrictive 


That 


are to insert in deed. 
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building covenants were not inserted in 
deeds to lots in a plat is held in the 
Michigan case of Allen v. Detroit, 133 
N. W. 317, not to prevent the enforce- 
ment of them against the owners, if they 
were part of a general plan for the tract, 
and the lots were all sold with the under- 
standing that the conveyances were sub- 
ject to such restrictions. 

This seems to be a case of first im- 
pression on the question as to the bind- 
ing effect of a building restriction upon 
property in the hands of a municipality. 


Evidence — homicide — motive — char- 
acter of deceased. Upon trial of a father 
for killing a man who was paying un- 
welcome attentions to his daughter, it is 
held in the Tennessee case of Smithson 
v. State, 137 S. W. 487, that the defend- 
ant may testify to conversations with 
deceased indicating that the latter was 
lecherous to a high degree, and in which 
he boasted of his conquests of women. 

While cases are numerous in which the 
admissibility of evidence of deceased’s 
immoral conduct with the defendant’s 
wife or relatives is passed upon, few 
cases have considered the right to show 
the deceased’s immoral disposition or 
character as bearing upon the defend- 
ant’s intent or motive. 

This decision, as appears by the note 
accompanying it in 36 L.R.A.(N.S.) 397, 
is in conformity with the determination 
of the courts in other cases. 


Highway — additional burden — street 
railway. That a street railway is an 
additional burden on the fee of a street, 
for which compensation must be made 
the abutting owner, is held in Rasch v. 
Nassau Electric R. Co. 198 N. Y. 385, 
91 N. E. 785, the report of which, in 36 
L.R.A.(N.S.) 645, is followed by an 
exhaustive note in which the numerous 
cases treating of the right of an abutting 
owner to compensation for railroads in 
streets are collected and discussed. 


Highway — elevated railroad crossing 
— duty to light subway. The police 
power of a municipal corporation is held 
in Chicago v. Pennsylvania Co. 252 III. 
185, 96 N. E. 833, 36 L.R.A.(N.S.) 
1081, not to extend to requiring a rail- 














road company which has elevated its 
tracks over a street crossing, to light the 
subway, although it is darkened by the 
tracks, since persons passing through the 
subway encounter no danger from the 
operation of the railroad. 

This seems to be the first decision 
upon this point. 

Injunction — mandatory — removal of 
building. That one who locates his build- 
ing partly on the land of an adjoining 
property owner, without any survey or 
search for boundaries, although he has 
been warned not to encroach on the 
neighboring property, may be compelled 
by mandatory injunction to remove the 
encroachment, is held in Kershishian v. 
Johnson, 210 Mass. 135, 96 N. E. 56. 

Mandatory injunction to compel the 
removal of encroachments has frequently 
been allowed by the courts. A reason 
for this is the impracticability of putting 
the owner in possession of the action of 
ejectment. This difficulty has been recog- 
nized by the courts, which, doubtless, 
therefore, have allowed the remedy by 
injunction more often than they other- 
wise would have done. On the other 
hand, it will be seen by reference to the 
annotation appended to the foregoing de- 
cision in 36 L.R.A.(N.S.) 402, that some 
courts, especially where there are in- 
equitable incidents, have denied the rem- 
edy and relegated the adjoining owner 
to an action at law. 


Insurance — estoppel — failure to act 
on application. That an insurance com- 
pany does not, by delay in passing 
upon an application presented by an un- 
insurable risk, assume the obligation of 
an insurer upon the theory that its con- 
duct prevents the securing of insurance 
elsewhere and creates a legal presump- 
tion of acceptance, is held in North- 
western Mut. L. Ins. Co. v. Neafus, 145 
Ky. 563, 140 S. W. 1026, annotated in 
36 L.R.A.(N.S.) 1211. 


Insurance — loss by riot — burning of 
building by marshal. The question of the 
liability of an insurance company for 
the destruction of a building burned to 
secure a fugitive from justice was con- 
sidered, apparently for the first time in 
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American Central Ins. Co. v. Stearns 
Lumber Co. 145 Ky. 255, 140 S. W. 148, 
36 L.R.A.(N.S.) 566, holding that the 
unauthorized burning of a building by a 
deputy United States marshal, to effect 
the arrest of persons who had taken 
refuge therein and were holding the au- 
thorities at bay with firearms, does not 
come within a provision of a policy of 
insurance upon the building, exempting 
the insurer from liability for loss caused 
directly or indirectly by riot or by order 
of any civil authority, for although the 
fugitives were guilty of a riot, their acts 
were not the cause of the loss, which 
was due to the unlawful acts of the 
marshal. 


Intoxicating liquors — interstate com- 
merce — soliciting orders by mail. A 
criminal accusation charging that the de- 
fendant, who lived in Chattanooga, Ten- 
nessee, solicited orders for the sale of 
intoxicating liquors, by a circular sent 
through the United States mails from 
Chattanooga to a person living in 
Georgia, where selling or soliciting or- 
ders for intoxicating liquors is prohibited 
under Georgia Penal Code 1895, § 428, 
is held in R. M. Rose Co. v. State, 133 
Ga. 353, 65 S. E. 770, annotated in 36 
L.R.A.(N.S.) 443, not to set forth any 
crime and to be subject to general de- 
murrer. 

This case seems to be one of first im- 
pression as to the power of a state to 
prohibit the solicitation of orders for in- 
toxicating liquors by sending circulars 
through the mail from points outside the 
state to persons within the state. 


Judgment — collateral attack — settle- 
ment secured by fraud. The next friend 
of an infant is held in the Maryland case 
of Clark v. Southern Can Co. 81 Atl. 
271, not entitled to institute on its behalf 
a suit to recover damages for personal 
injuries to it, while the record of a prior 
suit in the same court, between the same 
parties, for the same cause of action, 
bears tl: entry “agreed and settled,” 
made under the eye and sanction of the 
court by order of the plaintiff, who had 
signed a release of the claim, although it 
is claimed that the release and consequent 
entry were procured by fraud. 
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The character and kinds of judgments 

and orders within the rule that judg- 

ments and orders cannot be collaterally 

attacked for fraud not affecting the juris- 

diction are set forth in an exhaustive 

note accompanying this decision in 36 

L.R.A.(N.S.) 980. 


Landlord and tenant — lease of hotel 
with waterworks — duty to keep in repair. 
One letting, for hotel purposes, certain 
premises, “including the waterworks and 
connections used exclusively to supply it 
with water,” is held in Smithfield 
Improv. Co. v. Bardin, 156 N. C. 255, 
72 S. E. 312, not bound to keep the 
waterworks in working order. 

The duty of a landlord to keep the 
plumbing in proper repair for a tenant’s 
use is discussed in the note which accom- 
panies this decision in 36 L.R.A.(N.S.) 
907. 


Landlord and tenant — lease of farm — 
shortage in acreage — deduction of rent. 
One who leases for agricultural pur- 
poses a tract of land estimated to contain 
about a certain number of acres, for a 
gross rental calculated upon the esti- 
mated acreage, is held in Stock v. 
Christle 151 Iowa, 238, 130 N. W. 1074, 
not entitled to claim a deduction of rent 
because he cannot utilize every acre, on 
account of a railroad right of way across 
the property, if the shortage is a com- 
paratively small amount. 

The cases dealing with the right to a 
reduction in the rent of a farm because 
part of it is not tillable are gathered in 
the note accompanying the foregoing de- 
cision in 36 L.R.A.(N.S.) 555. 


Monopoly — contract for exclusive 
right of way — validity. A question 
which has been but seldom before the 
courts was considered in Calor Oil and 
Gas Co. v. Franzell, 128 Ky. 715, 109 
S. W. 328, annotated in 36 L.R.A.(N.S.) 
456, holding that a contract by the pro- 
ducer of oil and gas for exclusive right 
of way across a farm lying between oil 
land and the market is void as against 
public policy. 


Comment 


Sale — breach of warranty — use of 
property — ratification. That a pur- 
chaser of a carload of hoops and liners 
for barrels waives his right to rescind 
for inferiority of quality by using near- 
ly half of the shipment, although he 
promptly notifies the seller of the in- 
feriority, and claims a discount from the 
contract price because thereof, is held 
in the Washington case of Noble v. 
Olympia Brewing Co. 117 Pac. 241, 
which is accompanied in 36 L.R.A. 
(N.S.) 467, by a note discussing the 
cases dealing with the question whether 
use of property purchased is a waiver 
of the right to rescind for breach of 
warranty or noncompliance with con- 
tract. 


Tax — protest — necessity of stating 
grounds. The grounds of protest which 
accompanies a payment of taxes need 
not, according to the decision rendered 
in the Rhode Island case of Whitford v. 
Clarke, 80 Atl. 257, be set out, in order 
to authorize a recovery of the amount 
paid, if the tax was invalid. 

The question of the necessity and suf- 
ficiency of the statement of grounds in 
a notice of protest, required as a condi- 
tion of recovering back payment of an 
unlawful tax, is treated in an extensive 
note appended to the foregoing decision 
in 36 L.R.A.(N.S.) 476. 


Voter — right to swear in vote. That 
election officers cannot refuse to admin- 
ister the oath or receive the ballot after 
the oath is taken, under a statute pro- 
viding that if a challenged voter insists 
that he is qualified, the judges shall ten- 
der to him a prescribed oath, if he takes 
which his vote shall be received is held 
in the Iowa case of Lane v. Mitchell, 
133 N. W. 381, annotated in 36 L.R.A. 
(N.S.) 968. 

This decision is in accord with the 
general rule that statutes making the 
oath of the voter the test of his qualifi- 
cation, either generally or in certain 
particulars, are imperative. While, of 
course, the matter must rest upon the 
language of the statute, it may be said 
that there is a general disposition to treat 
the duties of election officers as minis- 
terial, unless they are plainly invested 
with discretion. 














Bankruptcy — liability of bankrupt for 
annuity payable to wife under separation 
deed. The claim of a wife for an an- 
nuity which a husband has covenanted 
to pay under a deed of separation, the 
covenants of which were to become void 
on the married parties presuming cohabi- 
tation, being provable against the hus- 
band in bankruptcy, the wife cannot 
thereafter maintain an action against the 
husband on his covenant to pay, notwith- 
standing she had not elected to prove 
her claim in the bankruptcy proceeding. 
Victor v. Victor [1912] 1 K. B. 247. 


Contract fixing rates — validity — pub- 
lic policy. An agreement between com- 
panies operating steamships on a certain 
river, that they will abide by an agreed 
tariff for the season, is held in St. John 
River S. S. Co. v. Star Line S. S. Co. 40 
N. B. 405, not to be void as against pub- 
lic policy and in restraint of trade, the 
arrangement being only for the season, 
the rates proper and reasonable, and the 
agreement by safeguarding the shippers 
from the inconvenience arising from fluc- 
tuating rates being rather in favor of the 
interests of the public than injurious to 
them. 


Damages —— subsequent advantageous 
sale of property as affecting damages re- 
coverable for breach of contract to pur- 
chase. It is a settled rule that the meas- 
ure of damages recoverable for refusal 
to perform an agreement to purchase 
goods is the excess of the contract price 
over the market price at the time when 
the goods were to have been delivered; 
and no exception to this rule arises from 
the circumstance that the seller may have 
recouped himself, either wholly or in 
part, by subsequently making a more ad- 
vantageous sale of the property. Sharpe 
v. White, 25 Ont. L. Rep. 298. 


Evidence — offering document after re- 
fusal to produce. That a party who upon 
notice refuses to produce a document at 
a trial, thereby compelling the other party 
to prove it by secondary evidence, can 
thereafter neither introduce it in his own 
behalf nor give oral evidence of its con- 
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tents, is held in Cyr v. DeRosier, 40 N. 
B. 373. 


Libel — statement that one has given a 
chattel mortgage. A statement that a 
man has given a chattel mortgage is, even 
though false, not libelous per se, and no 
action is maintainable for its publication, 
in the absence of an innuendo showing 
that the words were defamatory by rea- 
son of their being understood in a special 
sense, or had to certain persons a de- 
famatory meaning, setting out this de- 
famatory sense or meaning, and aver- 
ment and proof of special damage there- 
by occasioned. Smith v. Dun, 21 Mani- 
toba L. Rep. 583. 


Will — demonstrative legacy — rever- 
sionary fund — time from which interest 
runs. A demonstrative legacy, although 
payable out of a reversionary estate, car- 
ries interest, in the absence of anything 
in the will to show that payment is to be 
made only when the reversion falls in, 
from the expiration of a year from the 
testator’s death, rather than from the 
time when the reversion falls into pos- 
session. Re Walford [1912] 1 Ch. 219. 


Writ and process — foreign corporation 
— carrying on business within jurisdiction. 
A corporation organized in Canada for 
the purpose of constructing and operat- 
ing a railroad, four of whose directors 
resident in England formed a committee, 
having a secretary and staff, which met 
at an office in London, England, for 
which they paid no rent, which commit- 
tee, under power conferred by the com- 
pany’s by-laws, dealt with the issue of 
loan capital to be used for the construc- 
tion of the railroad, paying the money 
raised into an account at a London bank, 
out of which account remittances were 
made to Canada, and transacted no other 
business,—is carrying on business within 
the jurisdiction and therefore amenable 
to the process of the English courts. 
Actiesselskabet Dampskib “Hercules” v. 
Grand Trunk P. R. Co. [1912] 1 K. B. 
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Quaint Leap Year Customs. 
gives the “ladies’ leap year privilege” as 


History 


a well-accepted fact. It is an old one, 
observes the Brooklyn Eagle, becoming a 
part of the common law of social life in 
Great Britain as early as 1606. “Court- 
ship, Love, and Matrimony,” published 
in that year, says: 

Albeit it is nowe become a part of the 
common lawe, in regard to the social re- 
lations of life, that as often as every bis- 
sextile year doth return, the ladyes have 
the sole privilege, during the time it con- 
tinueth, of making love unto the men, 
which they doe either by words or lookes, 
as to them it seemeth proper; and more- 
over no man will be entitled to the bene- 
fit of clergy who doth in any wise treate 
her proposal withe slight or contumely.” 

One legend by which it is attempted to 
account for the origin of the privilege re- 
lates that an appeal was made to St. Pat- 
rick to accord to women the same right 
of proposing at any time as the men have. 
This he refused, but was willing to con- 
cede the right every seventh year. Fi- 
nally, as a compromise, he agreed that 
women should enjoy the right every four 
years, and that this year should be the 
longest of the four. 

In 1288 it is said that a law was enact- 
ed in Scotland that: 

“It is stut and ordaint that during the 
rein of hir maist blissit megeste, for like 
yeare known as lepe year, ilk maiden 
ladye of both highe and lowe estiate shall 
hae liberte to bespeke ye man she likes; 
albeit he refuses to taik hir to be his law- 
ful wyfe, he shall be mulcted in ye sum 
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“Clothing the palpable and familiar with golden 
exhalations of the dawn.” —Coleridge. 


ane pundid or less, as his estait may be; 
except and awis gif he can make it ap- 
peare that he is betrothit ane ithr woman 
he shall then be free.” 

A like law is said to have been passed 
in France about the same time. In the 
fifteenth century the custom was legal- 
ized in Genoa and Florence. In Scot- 
land, in later years, and perhaps at pres- 
ent, the women have the privilege at 
many private dances of choosing their 
own partners in a leap year. Men stand 
about the walls of the room, like veritable 
wall flowers, waiting “to be asked.” 
They look pictures of sheepish anxiety 
until they are courtesied to and led forth 
to the dance by the fair one. Frequent 
“asking” is supposed to accentuate the 
“hint” that a proposal trembles on the 
lips of the fair one. 


Auto Suggestion. A queer plea of auto 
suggestion caused the acquittal of six 
Croatian peasants accused of killing a 
peddler at Ribnik village. The peddler 
was suspected of having fired a number 
of ricks in the neighborhood. 

Evidence given at the trial showed the 
peddler was seized by the six prisoners 
and taken before the assembled villagers, 
men and women, who, without question- 
ing his guilt, beat him to death with flails, 
cut up his body with scythes, and burned 
the remains in a straw bonfire. 

The defending counsel argued that 
the peasants had, “so to speak, mesmer- 
ized each other in their common excite- 
ment about the burned ricks, and, being 
in a state of auto suggestion, were not 
responsible for their actions.” The court 
accepted the plea and liberated the pris- 
oners. 














A Fable of the Farm. Once there was 
a farmer who sold a cow and was unable 
to collect the price. He finally hired a 
lawyer from the county seat and sued 
his debtor before a justice of the peace. 
The lawyer tackled the case with vim and 
vigor, and won for his client. 

Then, of course, he presented his bill. 

“Will you take the cow and call it 
square?’ asked the farmer. 

Although the value of the animal was 
slightly below the lawyer’s bill, the bar- 
rister, just to show that he was a good 
fellow, waived the difference and accept- 
ed the cow. 

Then the farmer, showing his game- 
ness, invited the lawyer home to dinner, 
and before the town chap left the prem- 
ises there was a horse trade, in which the 
lawyer had to give the cow to boot. And 
more than that, as soon as he reached 
home he gave away the horse, so that it 
could not be used as evidence of how he 
had been stung. 

Moral—What a farmer doesn’t know 
about law is balanced by what the aver- 
age lawyer doesn’t know about horse 
trading. 


Doubly Guilty. At a recent dinner in 
Washington, Secretary of State Knox 
was speaking about the forms that are 
observed in the administration of law in 
England, and found much to commend 
in the added dignity that was given there- 
by to the administration of justice. But 
that legal phraseology may sometimes be 
carried to excess he instanced by quoting 
the remarks of a Scotch judge who had 
to sentence a man to death for the crime 
of murder. Said his Honor: 

“You did not only kill and murder the 
man, and thereby take away his valuable 
life, but you did push, thrust, or impel 
the lethal weapon through the band of 
his regimental trousers, which did not 
belong to the man you murdered, but 
were the property of his Majesty the 
King.” 


Made the Tailor Pay. Law in Ger- 
many takes some odd turns, according to 
a Chicago lawyer recently back from 
abroad. 

One case the traveler related with 
amusement concerns a tailor, a student, 
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and the University of Berlin. A stu- 
dent had ordered an evening suit from 
a tailor. He already owed him money 
for former orders, but promised faith- 
fully to pay what was coming to the 
tailor, as his father had promised to send 
him a sum of money. The student was 
to pass an examination for a government 
position, and the suit was to be ready the 
same morning, and he was to call for it 
and pay the bill. He called as agreed, 
and told the tailor he did not have time 
to cash the draft his father had sent him, 
but would call after the examination. 

The tailor insisted on having his 
money, and, not being paid, he refused 
to let the student use the suit he had or- 
dered for the examination. The result 
was that the latter missed the examina- 
tion. It was ascertained later that the 
student’s father had sent him money, and 
that he had spent the cash for a dinner 
given to some friends. 

Suit was brought by the father against 
the tailor as being the cause of his son’s 
failing to pass the examination, and the 
university as a corporation also sued the 
tailor for disrespect to it and the govern- 
ment in preventing a German subject 
from entering the government service 
through examination. 

The judge held the tailor guilty in both 
cases and fined him 500 marks, at the 
same time expressing his pleasure in be- 
ing legally permitted to punish the de- 
fendant for “his lack of patriotism and 
love of the fatherland.” 


Street Improvement as a Fine Art. In 
the case of Taylor v. Palmer, 31 Cal. 
240, an action to recover an assessment 
for a street improvement by the assignee 
of the contract, the defendant made the 
point that the contract was not assign- 
able, as the work was in the class which 
the workman was engaged to do be- 
cause the employer had confidence in 
and trusted to his ability to do it well. 
Judge Sanderson, in disposing of this 
point, was rather florid in his rhetoric. 
There is nothing in the statute, or the 
contract, or the nature of the work, said 
he, suggestive of such a theory. The 
public generally is invited to bid for and 
take these contracts regardless of pro- 
fessions, trades, or occupations. The 
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contractor is not expected, nor required, 
to perform the work in person. Whether 
he knows anything about road making, 
or can tell the difference between a mud 
turnpike and a Nicholson pavement, or 
whether a sewer should be constructed 
in the shape of a congitudinal section 
of an eggshell, or which end of the sec- 
tion should be uppermost, is of no con- 
sequence, for the contract is not award- 
ed to him because of his supposed knowl- 
edge or skill, but because his bid is the 
lowest, and his bond for the perform- 
ance of the work in a workmanlike man- 
ner, and according to the specifications, 
is good. All painters do not paint por- 
traits like Sir Joshua Reynolds, nor 
landscapes like Claude Lorraine; nor do 
all writers write dramas like Shakes- 
peare, or fiction like Dickens. Rare 
genius and extraordinary skill are not 
transferable, and contracts for their em- 
ployment are therefore personal and can- 
not be assigned. But rare genius and 
extraordinary skill are not indispensable 
to the workmanlike digging down of a 
sandhill, or the filling up of a depression 
to a given level, or the construction of 
brick sewers with manholes and covers; 
and contracts for such work are not per- 
sonal and may be assigned. 

The style of this is admirable, what- 
ever reserve one may feel about yield- 
ing to the reasoning in view of Judge 
Sanderson’s concession that the Board of 
Supervisors were vested with a discretion 
to reject all bids whenever the public 
good was deemed to require such action, 
and to reject the bid of any contractor 
who had proved unfaithful or delinquent 
in a previous contract. In this associa- 
tion one may recall an anecdote of two 
ditch diggers who met at a wake over 
the corpse of one of their fellows. “He 
was a good man,” said one. “He was 
that,” assented the other. “He was a 
good shoveler,” said the first. “He was 
a good shoveler,” acquiesced the second, 
who claimed to be something of an artist 
in that line himself. “He was a very 
good shoveler,” continued the first. -““He 
was a good shoveler,” said the second in 
return, “but he was not what you would 
call a fancy shoveler.” 
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Knew the Law. If women ever come 
to sit on the bench in old Virginia, there’s 
a maiden lady living on her ancestral 
acres just across the Potomac from 
Washington, says the Boston Herald, 
who can qualify for the job. 

Recently an estate company bought a 
tract of land the other side of her prop- 
erty and cut it up into suburban lots. 
Desiring ready access to the capital, they 
instituted proceedings to run a public 
road through the old lady’s land; worse, 
as she learned, the projected road would 
cut right through the prettiest part of 
her trim lawn, dear with its memories of 
her childhood. 

She consulted her lawyer, only to be 
told there was no help for it, since pri- 
vate property may, under the law, be ac- 
quired for public use, no matter how un- 
willing an indignant owner may be. 

Far from resigning herself to the ruth- 
less inroad on her cherished lawn, the 
old lady buried herself in the musty law 
library handed down from an ancient an- 
cestor, once a prominent judge in the 
old dominion. 

When, some days later, a party of sur- 
veyors appeared with stakes and chains 
to lay out the line of road, they found 
the owner, spade in hand, just setting 
out the last of a phalanx of young apple 
trees squarely in front of the lawn, and 
right in the line of the proposed highway. 

“Tf you set foot inside this orchard,” 
she said, defiantly, to the astonished sur- 
veyors, “I’ll have you all thrown out and 
then arrested for trespass.” With that 
she called up half a dozen lusty young 
countrymen waiting behind the barn for 
the summons. 

“What does all this mean?’’ asked the 
leader of the surveying party, in whose 
contract there had been no mention of 
fighting. “We are surveying for a pub- 
lic road, and can go anywhere.” 

“Anywhere—except through an or- 
chard!” exclaimed the old lady, pulling a 
musty volume from under her apron. 
“Tt’s been the law in Virginia since the 
days of Patrick Henry that you can’t 
run even a public road through an or- 
chard; so you stay out!” 

The old lady had dug up an ancient 
law unknown to modern attorneys, con- 
founded her opponents, and saved her 
lawn. 
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Fisheries Arbitration Argument. By Hon. Elihu 
Root. Edited with Introduction and Appendix 
by James Brown Scott. (The World Peace 
Foundation, 29 Beacon St., Boston, Mass.) 
674 pp. By mail, $3.50. 

In his now famous address at Washington, 
on December 17, 1910, before the Society for 
the Judicial Settlement of International Dis- 
putes, in which he made his great plea for 
the arbitration of all international differences 
which could not be settled by regular diplo- 
matic negotiation, President Taft said: “What 
teaches nations and peoples the possibility of 
permanent peace is the actual settlement of 
controversies by courts of arbitration. The 
settlement of the Alabama controversy by the 
Geneva Tribunal, the settlement of the Seals 
controversy by the Paris Tribunal, and the 
settlement of the Newfoundland fisheries con- 
troversy by the Hague Tribunal are three great 
substantial steps toward permanent peace, 
three facts accomplished that have done more 
for the cause than anything else in history.” 
It is singularly fortunate that at this par- 
ticular time, when the minds of the Ameri- 
-can and English peoples are focused upon the 
subject of international arbitration as never 
before, we should be given the present volume, 
in which the last of the three great arbitra- 
tions so conspicuously referred to by Presi- 
dent Taft is presented, in its history and in 
the argument of Mr. Root, the leading Ameri- 
can counsel in the case, with a completeness 
unexampled, as concerns provision for the 
general public, in the annals of great arbitra- 
tion cases. Of the 674 pages of this imposing 
volume, 374 pages are devoted to the exhaus- 
tive and powerful argument of Senator Root; 
and the other 300 pages are equally divided 
between the learned and illuminating historical 
introduction by Dr. James Brown Scott, of 
counsel for the United States, and the appen- 
dix, in which Dr. Scott has brought together 
a complete collection of the great mass of 
treaties and correspondence which preceded 
the arbitration, covering a period of more than 
a century, together with the full text of the 
award of the Tribunal. In consenting to the 
publication of his own argument in this con- 
‘venient and permanent form, Mr. Root re- 
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“And what of this new book ?—Sterne. 


gretted the impossibility to include within the 
compass of a single volume the arguments of 
the other American as well as of the British 
counsel; but his own argument is a compre- 
hensive survey of the American case, and the 
introduction and the appendix put us in pos- 
session of the entire situation. Mr. Root’s 
American associates were Hon. George Tur- 
ner, Hon. Samuel J. Elder, Hon. Charles B. 
Warren, Hon. James Brown Scott, and Hon. 
Robert Lansing, the agent for the United 
States being Hon. Chandler P. Anderson. The 
American member of the tribunal of five was 
Hon. George Gray; and the complete list of 
members of the tribunal, together with the 
British agent and counsel, are given in the 
volume. The record shows impressively, as 
the editor emphasizes, how easily nations may 
settle long-standing and vital disputes by 
judicial means, if they are only minded to do 
so, and also that the good feeling marking 
such proceedings at The Hague not merely 
avoids the bitterness engendered by war, but 
draws the nations themselves and their repre- 
sentatives closer together. The award is grati- 
fying to friends of arbitration everywhere, he 
says, “because an historic controversy, co- 
incident with the independence of the United 
States, and which at times seemed not un- 
likely to result in war, was decided by a tri- 
bunal at a single session of little more than 
three months, and the question removed from 
the field of controversy. 

It was indeed a remarkable coincidence, as 
emphasized by Dr. Scott in the preface, by 
which Mr. Root, who as Secretary of State 
finally raised and framed the issue, appeared 
as counsel and argued the case before the 
International Tribunal. But it is the intrinsic 
value of the argument which gives it its great 
interest; and the submission of it in this 
worthy and adequate setting will be welcomed 
with profound satisfaction, not only by the 
students of international law, but by all work- 
ers for international progress. 


“Medical Jurisprudence and Toxicology.” By 
John J. Reese, M.D. Revised by D. J. Me- 
Carthy, A.B., M.D. (P. Blakiston’s Son & 
Co., Philadelphia, Pa.) $3 net. This well- 
known treatise has now attained its eighth 
edition. The text contained in former edi- 
tions has been so far modified, altered, or 
added to as to keep abreast of advanced 
thought and investigation; but this result has 
been reached without enlarging the work to 
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such proportions as to deprive it of its former 
character as a text-book for the student and 
a reference manual for the attorney and gen- 
eral expert. 

Dr. Reese, who for over twenty years was 
professor of medical jurisprudence in the 
University of Pennsylvania, indulged in the 
hope, in preparing his treatise, that he might 
awaken in students an increased interest in 
the important but neglected subject of Forensic 
Medicine. He presented in simple, graceful 
style and in a concise manner the essentials 
of the science, elaborating more fully the sub- 
jects deemed to be of the greatest practical 
importance. Drawing his materials from the 
classic labors of earlier writers, he stamped 
them with his individuality, and produced a 
work which allures the student, and is of aid 
to the practitioner. The revision has added 
materially to its value. 


“The California Public Utilities Act, Annotated.” 
With constitutional provisions of various 
states. By E. W. Freeman. 1 vol. Buckram, 


Case and Comment 


“The Constitution of Georgia.” By Walter Mc- 
Elreath. 1 vol. Buckram, 

“Supplement to Kentucky Digest, Annotated.” 
Covering Vols. 118-143 Kentucky Reports; 
Vols. 26-32 Kentucky Law Reporter; and 
Kentucky cases in Vols. 81-136 Southwestern 
Reporter. 2 vols. $15. 

Thornton's “Federal Employers’ Liability and 
Safety Appliance Acts, Annotated.” 2d ed. 1 vol. 
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Vernon's “Missouri Pocket Code 1912." Flex- 
ible leather, $6.50. 

“Digest of Nevada Reports.” 
Patrick. Covering Vols. 1-32. 
ram, $10. 

“Notes on Nevada Reports.” By James M. 
Kerr. Covering Vols. 1-30. 1 vol. Buckram,. 
$10. 

“Federal Statutes, Annotated, 1912 Supplement.” 
2 vols. $12. 
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ports. 1 vol. $10. 


By Edward T. 
1 vol. Buck- 
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“Covenants Binding Chattels.”—33 Austral- 
ian Law — 71 
Criminal 
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Salvage. 
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Scott. 
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Canadian Law 


“We have tunneled the heart of darkness, we have traveled the upper air, 
For who shall write in the book of man, this thing thou shalt not dare > 
So we of the race of dominance, lords of land, and of brain, 

Have wielded the staff of Moses, and cloven the land in twain. 


“The races of men will mingle when the seas of the earth are wed, 
The ships of a hundred nations the paths of the sun will thread, 
And the golden galleys of commerce, borne by the winds of fate, 
Will cast their magnificent anchors hard by the Golden Gate.” 










¢¢T’ORTY years ago a young Ken- 

tuckian,” writes Mr. Frank Park- 
er Stockbridge, in The World’s Work, 
“who wanted to be a school teacher, was 
advised to apply in writing for the posi- 
tion of principal of a normal school. He 
did so. His application did not convey 
any very clear idea of his qualifications 
as a teacher, but in other respects was a 
model of conciseness. 

“*T am twenty-two years old,’ he wrote. 
‘My postoffice is Lawrenceburg, Ken- 
tucky. I am 6 feet 1 inch tall, weigh 175 
pounds, am a college graduate, a Demo- 
crat in politics, a Campbellite by religion, 
and a Master Mason. Yours truly, 5 B. 
Clark.’ 

“The author of that documént is now 
an applicant for a larger job,—that of 
President of the United States. He has 
not filed a written application, but the in- 
formation available to the inquirer who 
undertakes the serious task of trying to 
ascertain his qualifications is much like 
that contained in young Mr. Clark’s note 
of 1872,—and just about as satisfying. 
He is sixty-two years old, instead of 
twenty-two. He weighs 50 pounds more, 
and hails from Missouri instead of Ken- 
tucky. He has taught several schools 
and has been a member of Congress for 
eighteen years. His hair is white instead 
of yellow, but his voice is as strong as 
ever. Incidentally, he has dropped his 


first name and half of his second. He 
is now plain Champ Clark. 

“It would be unfair to Mr. Clark to 
intimate that those are his only claims 
to the Democratic Presidential nomina- 
tion. 
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A Record of Bench and Bar. 


Hon: Champ Clark 


“First among the causes that have 
brought Champ Clark to the point of be- 
ing a serious factor in the presidential 
contest is his personality. Regard him 
as of presidential size or not, it requires 
only brief personal contact with the big 
speaker, to be charmed and impressed 
with his quality of friendliness. Every- 
one likes him, and he likes everyone. 
His bitterest political enemies have been 
his warmest personal friends. It was 
this likeableness that won him his lead- 
ership in Congress, and enabled him to 
conciliate the warring factions of his 
party and weld them into a working unit. 
And this harmonizing of the Democrats 
in Congress is easily the biggest thing 
Champ Clark has ever done. His 
life story differs only in detail from the 
stories of thousands of poor boys who 
have won their way into Congress. It 
is the typically American story of native 
ability, industry, and adventurous spirit, 
—farm hand, school teacher, store keep- 
er, country editor, lawyer, orator—the 
progression is a familiar one to every 
reader of American biographies. His 
mother died when he was three years 
old. As a barefoot boy of twelve he got 
near enough to the battle of Perryville 
to hear the shooting, and once he saw a 
little band of seven home guards stand 
off the whole of Morgan’s cavalry bri- 
gade. That was all he saw or heard of 
the Civil War. . . . His oratory and his 
personal popularity won him an election 
to the lower house of the Missouri state 
legislature, where he served one term in 
1889. As chairman of the jurisprudence 
committee he reported a bill—he does 
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not claim the authorship of .it—prohibit- 
ing combinations in restraint of trade 
and forbidding monopolies to do business 
in Missouri. It was one of the first anti- 
trust laws enacted in America. It still 
stands unamended, and it was through 
its enforcement, curiously enough, that 
Herbert S. Hadley, as attorney general 
of Missouri, won the 
fame which enabled 
him to defeat Champ 
Clark’s law partner, 
Senator Ball, for gov- 
ernor. Another leg- 
islative achievement 
of which Mr. Clark is 
proud was the intro- 
duction of a bill pro- 
viding for the Aus- 
tralian ballot. ; 

“In 1892 the oppo- 
nents of the sitting 
member got together, 
and put up Champ 
Clark to contest for 
the nomination 
against Congressman 
R. H. Norton. Even 
with the contest nar- 
rowed down to two 
men, the campaign ““ 

was'a protracted and 
bitter one. From 
March until the end 
of August the candidates stumped the 
district, accompanied by armed guards. 
The convention sat for nine days, and 
finally split and nominated both Clark 
and Norton. The state committee settled 
the matter by ordering a direct nomina- 
tion at a primary election. Democratic 
voters chose Champ Clark, and in No- 
vember he became a member of Con- 
gress. He is always in great de- 
mand by Chautauqua audiences. ‘Richer 
than Golconda’ is the title of one of his 
popular lectures. It deals with the lit- 
erature of the Bible. Other subjects in- 
clude current political topics and the lives 
of bygone statesmen. ; He still 
works his way via the Chautatiqua route 
from Washington to Bowling Green and 
back. Incidentally, he has thus been 
seen by more voters than any other man 
in public life, except possibly Mr. Bryan, 
Colonel Roosevelt, and President Taft. 
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Case and Comment 


“*T have devoted more time to the tar- 
iff,’ states Speaker Clark, ‘than to any 
other political question. I debated it as 
a boy in school. When I first came here 
in 1893 I thought I knew all about it. 
Now I feel like Sir Isaac Newton in the 
presence of the mysteries of the universe, 
—like a boy picking 
up shells on the sea- 
shore. The question 
— ramifies into so many 

other things that it 
embodies all human 
activities, and if one 
is studious he can 
learn something new 
about it all the time. 
As the government is 
conducted at present, 
we have to raise a bil- 
lion dollars a year. 
Whether that rate of 
expenditure will ever 
be reduced I do not 
try to say. I have 
been wrestling with 
that question. We 
have only two great 
sources of revenue,— 
the tariff and the in- 
ternal revenue tax. 
There used to be a 
great revenue from 
the land office, but it is about gone now. 
We have to raise from $325,000,000 to 
$350,000,000 a year from the tariff. Per- 
haps if the income tax amendment, which 
I favor, is adopted, we can reduce the 
tariff considerably. My idea of tariff re- 
form is to levy the highest taxes on 
luxuries that they will bear, and not in- 
vite smuggling in large quantities, and 
the lowest tariff or none at all on neces- 
saries. The whole thing needs overhaul- 
ing from top to bottom, and readjusting, 
to cut out the monstrosities and extor- 
tions in the Payne bill, and raise the 
maximum revenue, while at the same 
time taking the minimum of money from 
the pockets of the people. . . . I in- 
troduced the Australian ballot bill in the 
legislature, against the opposition of the 
politicians. I was really the author of 
the parole bill. I was the cause more 
than any other man living or dead of the 
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primary law being adopted in Missouri. 
The first congressional primary ever held 
in the state was the one at which I was 
nominated; and afterwards primaries 
were adopted by law. . . . 

“A human, likeable gentleman, this 
member from Missouri,—pleasant to talk 
with or to listen to, popular, magnetic, 
devoted to his books and his home and 
his family. His comfortable old white 
house at Bowling Green is as crowded 
with books as a public library. An in- 


teresting personality, that of Champ 
Clark.” 


Death of Judge Jordan 


Judge James H. Jordan, who died 
on April 5th, was serving his third con- 
secutive term as judge of the Indiana 
supreme court. He was active in poli- 
tics before his elevation to the bench, 
and served the Republican party on both 
district and state committees. Judge Jor- 
dan was born at Woodstock, Shenandoah 
county, Virginia, December 21, 1842. 
He came to Indiana as a boy and served 
during the Civil War with an Indiana 
regiment. He participated in seventy- 
nine battles and skirmishes and was twice 
wounded. When the War closed he at- 
tended Wabash College for two terms 
and later entered the State University. 
He studied law and practised at Mar- 
tinsville, where he was city attorney for 
twelve years and later prosecuting attor- 
ney. He was elected to the supreme 
court in 1894 and twice re-elected. 


Decease of Kansas City Lawyer 


Llewellyn E. James, for many years 
confidential attorney for Armour & Com- 
pany, director of the Metropolitan Street 
Railway, the Interstate National Bank, 
and other similar institutions, and one of 
the largest real-estate holders in either 
Kansas City, died on May Ist, as the re- 
sult of a fracture of the skull sustained 
in a fall from a street car. 


Prominent New York Lawyer Dies. 


David McClure, long a member of the 
New York bar, died on April 30th. 

In his forty-three years as an attorney 
Mr. McClure was engaged in many no- 
table cases. As counsel for the executors 
he engaged in the settlement of the estate 
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of Cardinal McCloskey with success. 
Other cases of this kind were the Merrill 
will case, the Schuyler Skaats will case, 
and the settlement of the estate of A. T. 
Stewart. 

When ex-Justice Morgan J. O’Brien 
declined to act as a member of the com- 
mission which was to determine the san- 
ity of Harry K. Thaw in 1907, Mr. Mc- 
Clure was named to take his place. 


Former Chief Justice Morgan. 


David E. Morgan, aged 62, former 
chief justice of the supreme court of 
North Dakota, died on May 11th at 
Banning, Cal. Ill health caused him to 
resign from the bench only a few months 
ago after he had served continuously as 
judge since statehood, part of the time 
being on the district court bench in the 
Second district, and the rest of the time 
on the supreme bench. 

He gave twenty-two years of his life 
to judicial service. His opinions were 
marked by clearness of thought and a 
command of pure English not excelled 
by the opinions found in the reports 
of any court. 


Austin Abbott, LL. D. 
A Jurist Who Lives in His Works 


BY THE EDITOR 


OR many years Dr. 

Austin Abbott occu- 

pied a commanding 

position in the field 

of legal literature. 

He was at all times 

a prolific author, and 

if his varied writ- 

ings, which included trea- 

tises, digests, reports, and 

periodicals, were gathered 

together, they would con- 

stitute a goodly library. Yet 

he was far from being a 

literary recluse. His achievements in 

authorship were supplemented by a wide 

practice at the bar, by his work as a 

legal educator, and by an active interest 

in the religious and reformatory move- 

ments of his time. He gave much 

thought to the welfare and possible fu- 

ture of the Indian tribes, and had an 

almost prophetic faith in ‘the future of 
international arbitration. 


Literary Labors 


We may indeed wonder that one so 
slight of physique should be able to en- 
dure such incessant labors. But marked 
intellectual powers, together with fa- 
cility in composition and a rare faculty 
of clear and accurate statement, were 
his by right of inheritance. In addition 
he was endowed with a generous zeal, 
which bordered on enthusiasm, and en- 
abled the mental to dominate completely 
the physical. “Whatever he did,” writes 
Mr. Carlos C. Alden, “received, in its 
doing, his best efforts; no line in book 
or article emanated from his pen, no 
sentence in lecture or address sprang 
from his lips, but as the result of care- 
ful thought or tireless research. 

He found relaxation in what to others 
would be severe mental effort; his very 
recreation took along with it, as its neces- 
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sary accompaniment, large supplies of 
food for his mental activity. His 
desire for absolute accuracy seemed to 
know no limitation in his demands for 
width of research; no exposition of a 
legal point could be safely attempted un- 
til all the decisions bearing thereon had 
been consulted. Viewing the 
abundant fruit of his labors with an ap- 
preciation of his methods of production, 
his achievements can have resulted only 
from incessant toil.” 


Important Cases 


As a lawyer Dr. Abbott held a high 
rank. As one of the counsel for Henry 
Ward Beecher in the suit brought against 
him by Theodore Tilton, he became 
widely known. He was also associated 
with the counsel for the government in 
the Guiteau Case, in which his advice 
was sought on the question of insanity 
and the practice in the selection of 
jurors. 


A Lawyer's Lawyer 

He was frequently consulted in mat- 
ters of importance not only by clients, 
but by members of the legal profession. 
He attained the rare honor of being a 
lawyer’s lawyer, one regarded by his fel- 
low practitioners, to use the words of 
Mr. Alden, “as a specialist, whose serv- 
ices should be called in when the litiga- 
tion seemed hopelessly in extremis. His 
correspondence with lawyers in difficul- 
ties was enormous; he often spoke of 
the fact that his counsel was generally 
sought upon forlorn hopes. He was a 
valued member of the national, state, 
and city bar associations, taking promi- 
nence in all movements that seemed des- 
tined to elevate professional standards; 
his services as a member of various com- 
mittees on law reforms were always of 
the highest value.” 
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The Briefs 


Probably Dr. Abbott’s fame as a legal 
author finds its surest basis in his ad- 
mirable “Brief” books. These comprise 
his Civil Jury Trials, a new edition of 
which has just appeared; his Brief on 
the Facts, a revised edition of which 
will soon be issued; his Criminal Trial 
Brief and his Brief on the Pleadings. 

These volumes were speedily recog- 
nized by the profession as the most use- 
ful, practical, and reliable guides to the 
safe conduct of any kind of case through 
the trial court. They have long ranked 
as “desk books” for the busy lawyer. 
The reason for their 
popularity is obvious. 

It was the thought of 
the author of this series 

to give the profession a 
group of books which 
would anticipate the re- 
quirements of counsel 

in the preparation or //f 
trial of a case. He knew |/5 
what the working lawyer 
needed, and gave it to} 
him. 


Law Professorship 


In 1889 the University 
of the City of New York 
conferred upon him the 
degree of LL.D., and 
two years later called — 
him to be dean of the 
University Law School, 
and conferred upon him 
the chair of pleading, equity, and evi- 
dence. His labors resulted in a greatly 
augmented reputation for the law school 
and a large increase in the number of 
students. This position he held until 
his death. 

“Had his life been spared,” says the 
writer from whom we have already 
quoted, “there is no doubt in the writer’s 
mind that his fame as a legal educator 
would have equaled, if not surpassed, 
his fame as a legal author. He was 
deeply interested in his students, loved 
them as his boys, saw in them future 
leaders at the bar, in legislative halls, 
and in all the fields recruited from the 
law, understood and appreciated in a re- 
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markable degree their crudities of con- 
ception and limitations of knowledge. 
He was very patient, deeply alive to 
possible pedagogical shortcomings, anx- 
iously searching for suggestions from 
any source; his manner in the lecture 
chair was most genial and attractive; his 
lectures, graced occasionally with rich 
humor, breathed in their every line that 
respect for an admiration of the law 
with which he sought to inspire his stu- 
dents. He had, too, a grasp of his sub- 
jects which few could equal, supplement- 
ed by a terse, exact, yet plain and sim- 
ple, method of expression, invaluable in 
> the teacher of law.” 


The Inner Man 


It is easy to recount 
the deeds of a man, and 
to point to those things 
which he achieved be- 
fore. the face of the 

A\\ world, but the boldest 
4\\ biographer may well 
hesitate in speaking of 
+|| the soul life of another 
—of the “life hid with 
Christ in God.” We 
should not venture to 
do so could we not 
quote Dr. Abbott’s own 
words, which reflect his 
refined Christian spirit 
and deep piety. He was 
a member of the Broad- 
way Tabernacle, and for 
over thirty years one 
of the deacons of that church. The fol- 
lowing letter was written by Dr. Abbott 
to his pastor as a contribution to a 
prayer meeting from which he was 
necessarily absent: 


My Dear Pastor :— 

The subject you announced for Wed- 
nesday night, Favorite Passages of 
Scripture, reminded me of the words, 
“Thy rod and Thy staff they comfort 
me.” 

At my father’s house in the country 
there is a little closet in the chimney 
corner where are kept the canes and 
walking sticks of several generations of 
our family. There is the venerable and 
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homely birch stick with which the great- 
grandfather used to ramble over his 
farm, and the ivory headed cane with 
which he always walked to “meeting.” 
There is the gold-mounted cane that the 
granduncle flourished, and the ebony 
staff that I suppose some traveled friend 
brought from abroad years and years 
ago. There is a peeled stick which some 
serving man cut, and on which he 
wrought out with his penknife Pope’s 
lines on the 


“Happy man, whose wish and care a few 
paternal acres bound, 

Content to breathe his native air on his own 
ground,” 


and so on, and which, thus inscribed 
and decorated, he presented to his mas- 
ter as a token of affection. There is 
the granddaughter’s alpenstock, brought 
home from Switzerland, and various 
samples of grotesque headed sticks made 
by the grandsons in the family work- 
shop. 

In my visits to the old home, when 
my father and I were going out for a 
walk, we often go to the cane closet and 
pick out our canes to suit the fancy of 
the occasion. In this I have frequently 
been reminded of the saying that the 
Word of God is a staff. How often 
have I selected from the armory of the 
Interpreter a text suited to the present 
exigency. During the war, when the 
seasons of discouragement and impend- 
ing disaster were upon us, the verse, 
“He shall not be afraid of evil tidings, 
his heart is fixed trusting in the Lord,” 
was a staff to walk with many dark 
days. When death took away our child 
and left us almost heartbroken, I found 
another staff in the promise that “though 
weeping may endure for a night, joy 
cometh in the morning.” When, in im- 
paired health, I was exiled for a year, 
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not knowing whether I should be per- 
mitted to return to my home and work 
again, I took with me this staff, which 
never failed, “He knoweth the thought 
that He thinketh toward thee, thoughts 
of peace, and not of evil.” In times of 
special danger or doubt, when human 
judgment has seemed to be set at naught, 
I have found it easy to go forward with 
this staff, “In quietness and confidence 
shall be your strength; and in emergen- 
cies, when there has seemed to be no 
adequate time either for deliberation or 
action, I have never found that this staff 
has failed me, “He that believeth shall 
not make haste.” 

I wish that young men, instead of 
stumbling purposely, as so many do, over 
what seems to them repugnant or re- 
pulsive in the Scriptures, would choose 
daily from this armory a staff suited to 
the walk of the day, and they would 
soon come to possess many favorite, be- 
cause helpful, passages in constant re- 
membrances. 

I fear I shall not be able to be present 
with you, and so I send you this as the 
contribution of 
An Absent Member. 


“Thy rod and thy staff they comfort 
me.” This was his trust and consola- 
tion on that spring morning, sixteen 
years ago, when he was called upon to 
“walk through the valley of the shadow 
of death.” 


Lost with Titanic 


George B. Goldschmidt, lost on the 
Titanic, was one of the oldest members 
of the New York Bar Association, hav- 
ing become a member in 1870. He was 
born in New York city in 1840 and 
admitted to practise in 1862, and was 
one of the best known conveyancers in 
this city 


THE HUMEROUS 
SIDE 


Speed Logic. “Faster, Michael! If 
anything happens, Father will pay your 
fine.” 

“Yes, Miss Helen, but will he serve 
me time ?’—Century Magazine. 


Helping Out the Supply. Magistrate— 
So you admit having been engaged in 
making counterfeit money ? 

Prisoner—Yes, your Honor, and I 
thought it was all right. You see, the 
supply of the genuine article is so very, 
very short. 


No Excuse. Judge William H. Mc- 
Surely, of the superior court, told the 
following at a recent bar association din- 
ner. 

“One day when Judge Gary was try- 
ing a case he was much annoyed by a 
man in the back of the room who kept 
moving about, shifting chairs, and pok- 
ing into corners. Finally the judge 
stopped the hearing and said: ‘Young 
man, you are disturbing the court by the 
noise you are making. What excuse have 
you to offer for your conduct?’ 

“ ‘Why, Judge,’ said the young man, 
‘I’ve lost my overcoat.’ 

“*That’s no excuse,’ retorted the 
judge. ‘People often lose whole suits in 
here without making half the disturb- 
ance.’ ”—Chicago Tribune. 


A Profound Linguist. There had been 
a fatal accident at the railroad crossing 
in a little Pennsylvania town, and the 
coroner, a pompous old fellow, who mag- 
nified conscientiously both his office and 
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“ Always laugh when you can; it is a cheap 


medicine.""—Byron. 


its incumbent, had impaneled a jury for 
the inquest. 

There was only one witness of the ac- 
cident, an illiterate Slav from the coal 
mines, who could understand no English. 
With him the coroner began to struggle. 

“Can you speak German?” he asked. 
The man shook his head. 

“Can you speak Italian?” continued 
the official. Again the man shook his 
head. 

“Can you speak Hungarian?” 
same response. 

“Can you speak Russian?’ finally 
asked the coroner. Again the man shook 
his head. 

“It’s no use, gentlemen,’ 
oner, turning to the jury. “We can’t 
proceed with the case. I’ve spoken to 
this man in five different languages and 
can’t make him understand me.”—Phila- 
delphia Record. 


The 


, 


said the cor- 


The Defenseless Policeman. City Edi- 
tor: “This is a well-written article, but 
it can’t be used; it’s libelous.” 

Reporter: “Will it be all right if I 
‘hang’ it on the policeman on the cor- 
nér, downstairs ?” 


Terms. Prisoner—Yes, your Honor, 
I took the money. I needed the cash! 

Judge—You wanted cash, eh? Well, 
we'll make it one off for thirty days! 
Next case! 


Apropos. Apropos of Colonel Roose- 
velt’s arguments for the recall of bad 
judges, a Chicagoan said the other day: 

“T once heard Colonel Roosevelt tell 
a story about a frontier magistrate—a 
story that reminded him of a certain type 
of high court judge. 

“The magistrate had in hand a hatchet- 
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stealing case. It was proved that the 
prisoner had stolen the hatchet, but the 
magistrate, search his law books as he 
would, could find no precedent for hatch- 
et stealing. 

“ “Prisoner at the bar,’ he said at last, 
glaring up at the accused from over his 
spectacles, ‘I can’t locate nothing in the 
books relatin’ to hatchet stealing, though 
I find here a case of ax stealing, where 
the defendant was convicted and got 
heavy punishment. Prisoner at the bar, 
you have had a narrow escape. You may 
now go, and let this be a warnin’ to 
you.’ ”—Minneapolis Journal. 


Small Target. The late Judge Gary, 
of Baltimore, who, in his younger days, 
was a member of the state legislature, 
was noted for his quickness at repartee. 
On one occasion he had introduced a bill 
that proved very obnoxious to several 
members of the opposing faction. After 
adjourning, one of the discontented came 
rushing up to him in a great state of 
excitement. 

“Look here, Gary,” he exclaimed, “I’d 
rather blow my brains out than advocate 
such a measure!” 

“My dear sir,” replied Gary, with a 
twinkle in his eye, “you flatter yourself 
on your marksmanship.” 


Immune. Justice Sir William Gran- 
tham, of the King’s bench division, who 
has just died in London, was a good deal 
of a character. He was noted for what 
was regarded as too great freedom of 
speech in his judicial opinions. 

A story about Sir William was that, 
after protesting vainly to a man who was 
smoking in a nonsmoking railway ¢ar- 
riage, he sought to impress the offender 
by handing him his card, with a threat 
to have the man arrested at the next sta- 
tion. But the man left the compartment 
quickly when the train stopped, and took 
a seat in another compartment. Justice 
Grantham sent the guard to get the man’s 
name and address so that he could be 
prosecuted. When the guard returned 
he said: 

“T wouldn’t have him arrested, sir. I 
asked his name and he gave me this card. 
You see, he is Mr. Justice Grantham, 
sir.”—New York Sun. 


A Missouri Horse Case. Speaker 
Champ Clark enjoys telling of an inci- 
dent that occurred in a Circuit Court 
of Missouri during a “horse case,” in 
which a horseman well known through- 
out the state for his expert knowledge 
was called as a witness, says the St. 
Louis Globe-Democrat. 

“You saw this horse?” asked counsel 
for the defendant. 

“Yes, sir, I—”’ 

“What did you do?” 

“T opened his mouth in order to ascer- 
tain how old he was, and I said to him, 
I said, ‘Old fellow, I guess you’re a good 
horse yet.’ ” 

At this juncture opposing counsel 
leaped to his feet. “Your Honor,” he 
cried, “I object to the statement of any 
conversation between the witness and 
the horse when the plaintiff was not 
present!” 


Sub Rosa. Schuyler Colfax, son of 
the late vice president, and now by way 
of being something in the camera busi- 
ness, was Once in politics in Indiana and 
achieved the distinction of being elected 
mayor of South Bend. 

As mayor, part of his duty was to act 
as police judge. A town sot had been 
brought before him many times. Col- 
fax had been lenient, but finally he sen- 
tenced the sot to jail until such time as 
he should have broken into sizes suitable 
for use on the road a big stone that was 
in the jail yard, even if it took thirty 
days. 

The sot got a hammer and went at it. 
While he was working, a jailer dropped 
round to watch him. 

“Say, Jim,” said the sot, “what do you 
think of that squirt of a mayor of ours?” 

“Oh, he’s all right!” 

“T know, but would it get back to him 
if I spoke me mind?” 

“Nope. Go ahead.” 

“Well, I think he’s got a fierce case 
of swelled head. Here he’s sentenced 
me to break up in a month or so a rock 
that it took God Almighty three thousand 
years to make!”—Saturday Evening 
Post. 








